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THIS AGREEMENT is made the -·-' .:_1 _1l+ __ day of __ A_u_G _._Gl_\s _·, �i _____ 2017 .  

BETWEEN 

A ND 

A m u  Power Com pany  Lim ited a l im ited l i ab i l ity company  i ncorporated in  t h e  

R e p u b l ic  of Kenya u nder  t h e  Compan ies Act, Chapter 486 of t h e  Laws of Kenya wit h  

its registe red office a t  4th F loor Gemin ia I nsu ra n ce P laza,  P .O .  Box 6 1872-0020 0  

N a i ro bi, Kenya ( he re inafter referred to a s  "the Se l le r", wh ich  express ion sha l l ,  where 

the  context so a d m its, i nc lude its successors i n  tit le and  ass igns )  of  the one pa rt; 

The Kenya Power and  Light ing Co mpany Lim ited, a com pany i nco rporated u nder the  

Com p a n ies Act, CAP 486, o f  the  Laws of  Kenya i n  the Repu b l ic o f  Kenya with i t s  

registe red office a t  Stima P laza, P .O .  Box  30099-00100 Na i rob i, Kenya (he reinafte r  

referred to as "KP LC" wh i ch  expression sha l l , where the context so adm its inc lude its 

s uccessors and assigns )  of the othe r  pa rt 

WHEREAS 

(A) K P LC is l i ce nsed to p u rchase e lectricity a n d  to tra nsmit and  d i str ibute electricity in the  
Rep u b l ic  of  Ke nya; 

( B )  The Government  o f  Kenya ( h e reinafter "GO K" )  t h rough  its M in istry of Energy a n d  
Petro leum ( he re inafte r  "MO E P" )  h a s  issued a Req uest for P ro posa ls ("RFP") d ated 27th 
J a n u a ry, 2014 for the design, f ina ncing, supp ly, con struct ion,  test ing, com m ission i n g, 
o perat ion and  ma in tenance of a 981 .5  MW coa l fi red power p lant  on a Bu i ld ,  Own a n d  
O pe rate (BOO)  a rrangement ( h e rein after the "Project" ); 

(C) In a ccord a n ce with the R F P, the Se l l e r  is expected to enter into a power purchas e  
agreeme nt with KPLC for the im p lementation o f  the P roject; 

(D) Thi s  Agreement  is the power p u rchase agreement agreed between the Parties  
p u rsuant  to the RFP .  
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IT IS HEREBY AGREED as fo l lows: 

Clause 1 :  Defin itions and I nterpretation 

1 .1  Defined terms : I n  th is Agreement, u n less the context req u i res otherwise, the 

fo l lowing words and  expressions sha l l  h ave the fol lowing meanings :  

"Aba ndonment" or "Abandoned " :  cessation of operation of the P la nt, and  t h e  

withdrawal  o f  a l l ,  or s ubsta ntia l ly a l l, person ne l  b y  t h e  Se l ler  from t h e  Site or t h e  

P l a n t  for reasons other  t h a n  a n  event o f  Fo rce Majeu re;  p rovided,  however, that the  

Se l l e r  sha l l  not be  deemed to  have Abandoned the P lant so long  as i t  is using a l l  

reasonab le  effo rts to  reinstate s uch operation; 

"Agreement" or "PPA" : th is  powe r purchase agreement together with a l l  schedu les 

hereto as the same may be s u p p lemented or a mended fro m t ime to t ime; 

"Applica ble Engineering and  Environmental Standards" : the codes, practices a n d  

sta ndards specified in  Part A of Sched u l e  1; 

"Authorisation":  any a pprova l, consent, l icense, permit, author isatio n or oth e r  

perm ission t o  be gra nted b y  a Govern mental Authority req u i red for t h e  

enforcement of rights or performa nce o f  ob l igations u nder any  P roject Agreement, 

F inanc ing Agreement and/or the Project, and  inc lud ing any approva l req u i red to be 

given by the Energy Regu latory Com m ission; 

"Avai labi l ity":  the ab i l ity of the P lant or  any Unit (as approp riate ) at a pa rticu l a r  

i nstant or  over a part icu lar  period o f  ti m e, t o  de l iver e lectricity t o  t h e  K P LC System a t  

t h e  Del ivery Point and  t h e  terms "Ava i lable" and "Unavai lab le" sha l l  be construed 

accord ingly; 

"Avai lable Capacity" : the Ca pacity Ava i l ab le in  any  Sett lement Period being the 

Declared Capacity u n less there has  been an  Ava i lab i l ity Fa i l u re i n  respect of  the Pla n t  

i n  that Sett lement Period in  wh ich eve nt t h e  Ava i l a ble Ca pacity sha l l  b e  t h e  N et 
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E lectrica l  O utput  de l ivered i n  response to a Despatch l n struction(s )  for that  

Sett lement  Period m u ltip l ied by  two; 

"Avai labi l ity Fa i lure " :  in respect of the P lant in  a n y  Sett lement Pe riod, a fa i l u re to 

d e l iver e lectr icity in accorda n ce with a valid Despatch I n st ruct ion othe r  than  as a 

res u lt of a KPLC System I nterrupt ion;  

"Average Avai labi l ity": the average of the Ava i lab le  Capacity i n  any  given period; 

"Average Sea Water Temperatu re" :  the tem perature d eterm ined i n  a ccorda nce with 

cia u se 4 .1.4; 

"Back-Up Metering Equipment" : the equ ipment for check m ete r ing and mon itorin g  

t h e  o utput  o f  the Pla n t  t o  be p rovided by a n d  i nsta l led b y  the Seller a n d  tra nsferred 

to KPLC p u rsuant to Sched ule 2; 

"Ba nkru ptcy Event": the occurrence of any of the fo l lowing events i n  respect of a 

P a rty ("Affected Pa rty"), u n less such event is capab le of being and  is set as ide a n d  

req u isite proceedings t o  have i t  set aside a re fi led with t h e  a p p rop riate court with i n  

fou rteen ( 14 )  days:  

(a)  there is entered aga inst the Affected Pa rty a decree or order  by a cou rt 

adjudging the Affected Party ban krupt or  i nsolvent, o r  a p p roving, as p roper ly  

fi led by or  on beha lf  of the Affected Pa rty, a petit ion seek ing reo rga n isation ,  

a rrangement, o r  reconstruction,  or a p pointing a receive r, l i qu idator, trustee,  

seq u estrator (or oth er  s im i lar offici a l )  of the Affected Pa rty ove r a substanti a l  

pa rt o f  its p roperty or  assets, or order ing t h e  w ind ing  u p  or  l i qu id at ion o f  its 

affa i rs ;  or 

( b )  the institution by  the Affected Pa rty of  p roceed ings to  be adjud icated 

ba n kr u pt or insolvent, or the consent by it to the i n stitution of bankruptcy o r  

inso lvency p roceedings agai nst it, or  the fi l ing b y  i t  o f  a petit ion or  conse n t  
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seeking rel ief from its cred itors gen era l ly  u nder any a pplica b le law, or the  

consent by  it to the fil ing of  any  such  petition or  for the a p pointment of  a 

receiver, l iqu id ator, trustee, seq uestrator (or  other  simila r  officia l )  of the 

Affected Pa rty or  of  any su bsta nt ia l  pa rt of i ts  p roperty, or  the a d m iss ion by i t  

in writing of  its inab i l ity to pay i ts  debts general ly as  they become d ue; or 

(c) any other event sha l l  have occu rred wh ich under  any app lica b le law wou ld 

have an effect ana logous to any of the events referred to in ( a )  and/or ( b )  

a bove; 

" Bid Security" :  an on demand performance bond issued by Co-operative Bank  of 

Kenya Lim ited dated 17th Apr i l  2014 in the a mount of US Dol lars Five Mi l l ion (US$ 

5,000,000) provided to  GOK by the Se l ler  as part of  the Pro posa l dated 23rct Apri l  

2014; 

" Black Start Test" : the test s pecified in  Section 4 (b ) (v i )  of Part A of Sched u le  5; 

"Capable " :  has  the meaning ascri bed to it i n  the defin ition of "Capacity"; 

"Capacity":  the ca pacity of any U n it or the P l ant exp ressed in MW to generate and  

de l iver e lectricity and  "Capable" and  cognate exp ressions s h a l l  be  construed 

accordingly; 

"Capacity Demonstration Test" :  a test to demonstrate the Capacity of each U n it 

cond u cted in accordance with Section 2 of Pa rt A of Sched u le  5; 

"Capacity Payments": the a mounts paya b le by KPLC to the Se l ler  in  respect of the 

Contracted Capa city sta rting from the Fu l l  Commercia l  Operation Date i n  accordance 

with C lauses 9 . 1, 9.7 and  14.6 and  ca lcu lated in accorda nce with Pa rt D of Sched u le 

6· , 

" Change in Law" : any of the eve nts specified i n  pa ragra p h  (a )  o r  (b )  of th is defi n it ion 

occu rr ing after the S ignatu re Date and wh ich desp ite the exe rcise of Prudent 
8 l(jS" 



O pe rat ing Pract ice by the Se l le r  or K P LC: ( i )  resu lts i n  a n  i nc rease i n  the operatin g  

costs o r  ca p ita l expe n d itu re incu rred by the Se l ler  i n  performing its ob l igat ions und e r  

th i s  Agreement  o r  a ny other Project Agreem ent; o r  ( i i )  i m poses req u i rements for t h e  

construct ion,  operat ion or  ma intena n ce o f  t h e  P l a n t  or  o f  t h e  K P LC System that a re 

more o ne rous  than  the req u i rements i n  effect as of the S ignat u re Date a nd that  

a ffect the  Se l ler's  performa n ce u nder  th is  Agreement, the Lease or  any  other Project 

Agreeme nt, or that  affect KP LC's performa n ce u nder  th i s  Agreement or LAPSSE T  

performance u nd e r  the  Lease; or ( i i i )  resu lts i n  a decrease i n  t h e  o perating costs o r  

cap ita l  expen d itu re i n curred by the Se l ler  i n  performing  its ob l igations u nder th i s  

Agreement; o r  ( iv) resu lts i n  a red uction i n  the Capacity w h ich  the Se l l e r  may ma ke 

ava i l ab le i n  co m p l ia nce with  a l l  Lega l  Req u i rements; o r  (v )  m a kes the Se l ler  unable to 

m a ke i ts  Ca pacity Ava i l a b le, generate e lectricity a n d/or perform i ts  ob l igations unde r  

th i s  Agreement; 

( a )  a change in ,  o r  i n  t he  interpretation { by a n y  Govern menta l  Authority i n  th e 

Repub l i c  of Kenya) ,  app l icat ion or  enforcement of, or en actment, or t h e  

enactment  with retroactive app l ication or  adoption of, any  Leg a l  

Req u i rement, o r  a Cha nge i n  Tax ;  

( b )  a ny cha nge i n  a n y  Authorisat ion req u i red i n  con nectio n  with t h i s  Agreement, 

the Lease, the P roject Agree ments, or the P roject or  a ny add ition a l  

req u i rements o r  condit ions i m posed by a ny Govern me nta l Autho rity in 

co n nect ion with the issua n ce, extens ion ,  rep lacement, var iat ion or renew a l  

o f  a n y  Auth orisat ion req u i red i n  con nect ion with th i s  Agreeme nt, t h e  Lease, 

the P roject Agreeme nts, o r  the Project, p rovided that i n  respect of t h e  

issua n ce, extens ion,  rep lacement, var iat ion or renewa l o f  a ny Authorisation 

req u i red in con nection with th is  Agreement, the Lease, the Project 

Agreements, or the Project, the pa rty req u i r ing the releva nt Authorisation 

has fi rst d i l igently atte mpted to obta in  such Authorisat ion a n d  if the  

p rocesses req u i red by such duty of  d i l igence have not been  exha usted, such 

p rocesses h ave been and a re sti l l  be ing d i l igently p u rsued by  that Pa rty; 
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"Change in Tax" : the adoption,  promu lgation, br inging into effect, repeal ,  expiration ,  

revocation ,  amend ment, reinterpretation by a Govern mental  Authority, change i n  

a pp l ication from the p rovis ions o f  t h e  re leva nt  legis lat ion, cha nge i n  i nterpretation  

or modification of  a ny Lega l Req uirem ent, re lating to  any Taxes wh ich differs fro m 

a ny Legal Req u i rement re lating to a ny Taxes in effect on the Signature Date 

excl uding any Taxes im posed in  respect of the income of emp loyees of the Se l ler; 

"Coal  Conveyor Belt System " :  the conveyor belt system to be constructed and  

operated by  Se l ler  for the  p u rpose of  conveying Fue l  fro m the  Coa l Del ivery 

I nfrastructu re to the P la nt; 

"Coal Delivery Infrastructure" : the port and berth,  inc lud ing Fuel u n load ing 

eq u ipment to be constructed and insta l led by LAPSSET at La m u  in  the Repu bl ic of  

Kenya and  operated by LAPSSET or a pa rty nominated by LAPSSET and  made 

availab le  to the Se l ler  i n  accorda n ce with the Port Services Agreem ent; 

"Coal De livery I nfrastructure Fai lure" :  a ny fa i l u re or  i nab i l ity of the Coal Del ivery 

I nfrastructure to receive Fue l  from the Fue l  S u pp l ier ,  o r  tra nsport such Fue l  to the 

custody of the Se l ler  h owsoever a ris ing, other tha n as a result of an event  wh ich is 

ca used by the Sel ler; 

"Commercial Operation Date" :  in respect of a Unit, the date notified as such by the 

Se l ler  in  accorda nce with  C lause 6.9; 

"Commissioning": the con duct of tests necessary ( i nc lud ing those specified i n  Part A 

of Schedu le 5 )  to put a U n it or the P lant  (as the case may be) into operation ;  

"Confidentia l I nformation" :  h a s  t h e  mean ing ascribed thereto in  C lause 17 .1; 

"Construction Programme" :  the progra mme for the construction and  insta l l ation of 

the P lant set out in Sched u le  7, as from time to t ime a djusted by agreement  of the  

Parties; 
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"Construction Secu rity" :  an  on demand pe rforma n ce bond in the a mount of U S  

Do l l a rs twenty mi l l ion  ( US$ 20,000,000) issued by a n  internationa l ly recogn ised ba n k  

accepta b le  to KPLC i n  the form s pecified by KP LC; 

"Co nstruction Start Date" :  has  the mea ning ascr ibed to it in Clause 5 . 7; 

"Consumer  Prices Index" or  "CP I " :  the index known as  "The Consumer  P rices Index 

for A l l  U rba n Consu mers (C I P -U )  for the US  City Average for a l l  I tems 1982-84= 100, 

not seaso n a l ly adj usted", as pub l is hed by t h e  U n ited States Depa rtment of La bo r, 

B u re a u  of La bor Statistics or such other index as may be agreed or determ ined  

p u rsuant to  Part G of  Sched u l e  6 ;  

"Contracted Capacity": ( i ) at the Sign atu re Date, 981 .5  M W  ( herein after referred to  

as "Contracted Ca pacity at the Signature Date" ); ( i i )  at the F u l l  Commerc ia l  

O pe rat ion Date, the Contracted Capacity certified by the I ndependent Engineer 

p u rsuant  to C lause 6. 10; and ( i i i )  from a nd afte r the F u l l  Co mmercia l  O peration Date, 

such revised a mount as may a p p ly fo l lowing a Co ntracted Ca pacity Test or as may 

otherwise be determined p u rsuant  to Clause 8 .8  or  C lause 8 .11; 

"Contracted Capacity Test " :  the test of the norma l  fu l l  load Ca pa city of the P lant  

ca rr ied out i n  accordance with  C lause 6. 10, Cla u se 8 and the re qu i reme nts of  Sect ion 

4 of P a rt A of Sched u le 5 and Sect ion 7,  Pa rt C, Sched u le 6;  

" Da i ly Liqu idated Damages Sum " :  a n  amount  of US Do l l a rs forty-five th ousa nd  

( U S$45,000); 

" Decla red Capacity" :  i n  respect of a Sett lement Period, the Ca pacity dec lared, in 

accorda n ce with the Operating and Despatch P roced u res, by the Sel ler to be 

Ava i l ab le  for that Sett lement Per iod wh ich sha l l  not be h igher than  the Contracted 

Ca pa city; 

··)0r L v 
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"Defau lt" : any one or more of the even ts specified in Clauses 15 .1  and  15.2;  

"Defau lt Rate " :  two (2 )  percentage points above LI BOR; 

" Del ivery Point" : the point of common coup l ing at wh ich the Net E lectrica l O utput 

from the P lant  (or, in the case of Clause 6 .9, one or  more U n its) is de l ivered to the 

KPLC System being the point specified i n  Schedu le 3; 

"Despatch" :  the givi ng of a Despatch I n struction;  

"Despatch Instruction " :  a n  instruction give n by KPLC to the Se l ler  i n  re lat ion to the 

operation of  the P lant  in  accordance with  Cla uses 7 .3  and  7.4 and  with  Pa rt C of  

Sch edu le 5; 

"Direct Agreement" : the agree ment to be entered into between the Se l ler, KPLC a n d  

the F inanc ing Parties relating to t h e  P roject; 

"Dispute " :  has  the mean ing ascri bed to it in C lause 18 . 1; 

" Effective Date": has  the mean ing ascribed to it in Cla use 3 . 1; 

" Emergency" : a condit ion or situation that, i n  the sole b ut reasonab le op in ion of 

KP LC, ( i )  does materia l ly and  adverse ly, or is l i kely materia l ly  and  adversely to affect 

the ab i l ity of K P LC to ma inta in  a safe, adeq uate and cont inuous  e lectrica l service to 

its customers, h aving rega rd to the then c u rrent sta n d a rd of electrica l service 

provided to its customers, or ( i i )  does or is l i kely to present a p hysica l th reat to 

persons or  property or the secu rity, integrity or  rel i ab i l ity of the KPLC System; 

"E nd Period " :  has  the mea n i ng ascribed to in  Clause 6 . 12; 

"Energy Charges": the amou nts payab le  by KPLC to the Sel ler in  respect of the Net 

Electrica l O utput i n  accordance with Cla uses 9 .3,  14 .6 and  Part A of Schedu le 6 
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(without  dou b le count ing u nder  those C lauses) ;  

" Energy Regu latory Commission " :  the Com m ission esta b l ished p u rsuant  to section 4 

of t h e  Ene rgy Act 2006 or such successor body created u nder  a Lega l Req u i rement to 

regulate the e lectr icity sector in  the Repub l ic  of  Ke nya; 

" E nviro n mental  I mpact Assessment" : al l  e nviron menta l  reports p repa red by the  

Se l l e r  i n  respect of the Se l ler's activities at the Site as a p p roved by releva n t  

Governmenta l Authorities; 

" E nviron mental Performance Tests" : the tests specified in  P a rt A of Sched u le  5; 

" E nvironmental  Sta ndards" : the enviro n menta l  sta ndards  descr ibed i n  Part A of 

Sch edu le  1; 

" Event of Defau lt" : has  the mean ing ascri bed to it in Cla u se 15 .4; 

" E xcess Sta rts " :  has  the  mean ing ascr ibed to it in Pa rt E of Schedu le  6; 

" E xcess Start Charges" :  means  the charge paya b le  by K P LC to the Se l ler  to account  

for the costs i n cu rred by Se l ler  u nderta k ing Excess Sta rts as ca lcu lated in  a ccorda nce 

with Pa rt E of Sched u le 6; 

" E xpert" : a person a p po inted in accorda nce with the p rovision s  of Clause 18.2; 

" Fina ncing Agreements " :  means  any and al l  loa n agreements, n otes, bonds ,  

i n d e ntures, secu rity agreements, assign m ents a n d  acknowledgeme nts, gua rantees,  

i n s u ra n ce pol ic ies, su bordination agreements, mortgages, deeds of trust, credit  

agreements, intercreditor agreements, note or  bond p u rchase agree me nts, hedging 

agreeme nts, pa rtici pation agree ments, letters of cred it, d i rect agreements and othe r  

docu m ents entered into by the Se l ler  with the F ina n cing Pa rties t o  fi na nce o r  

refi n a n ce the P roject; 
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"F ina ncing Parties" :  any ban ks, other financ ia l  institutions and/or other lende rs, 

together with any  agent or trustee for any  s uch persons and  any h edging  

cou nte rpa rty, from t ime to  t ime provid ing financing, refinan cing or  financia l  support 

( i nc lud ing in the form of cred it i nsurance, letters of credit or guara ntees )  to the  

P roject; 

"Fi rst Commission ing Date" :  has  the meaning ascribed to it in Clause 6.2;  

"Force Majeure" or  "FM": has  the meaning ascr ibed to it in  C lause 14 . 1; 

"Fue l": means coa l ;  

"Fuel  Charges " :  the amou nts payab le by KPLC to the Se l ler  i n  respect of the N et 

E lectrica l Outp ut i n  accord ance with Cla uses 6 .11, 9 .4, 14 . 6  and  Part B of Schedu le  6 

(without doub le  cou nt ing u nder  those Clauses) ;  

"Fuel Suppl ier" : has  the mean ing ascr ibed to it  in  Cla use 9.13 . 10; 

"Fuel Supply Agreement" : an agreement for the supp ly of fuel to the P lant entered 

into by the Sel ler and a fuel supp l ier  from time to t ime; 

"Fu l l  Co mmercial Operation Date" : the date not ified by the Sel ler i n  accordan ce 

with Clause 6 . 10; 

"Functional Specification" : the fu nction a l  specificat ions for the P lant  and  each U n it 

as set out in Part A of Schedu le  1; 

"Generating Licence": has  the mean ing ascribed to it in  the Energy Act, 2006 (or a ny 

s imi lar  l icence or other Authorisation p u rsuant to a legis lat ion replac ing the Energy 

Act, 2006) ;  

"GOK": the Govern ment of the Repub l ic  of Kenya; 
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"GOK Letter of Support" :  the lette r of s u pport, in form a n d  su bsta n ce acceptable to 

the  Se l le r, i ssued by GO K to the Se l ler  o n  or  p rior  to the Effective Date; 

"G OK Tra nsfer Amou nt": payment made to the Se l l e r  p u rsuant to Cla use 14.9; 

"Governmenta l Authority" : the Govern ment of the Rep u b l i c  of Kenya, any m i nistry, 

cou nty govern ment, a uthority ( i nc l ud ing a ny region a l  a n d  loca l autho rities of Kenya 

and i nc l u d ing  a ny im p lement ing executive orga n or  other bra n ches of  govern ment)  

o r  d iv is ion t hereof, a ny agen cies owned or  contro l led by the Government  of th e 

Repub l i c  of Kenya i nc lud ing the Ene rgy Regu latory Com m ission, the Cap ita l Markets 

Authority any  legis lative orga n, any  cou rt, tr i buna l  any  othe r  body in the Republ ic of 

Kenya h aving statutory com petence to p ro m u lgate rules and regulations  govern i n g  

or  touch i ng and  concern ing matters, tra nsactions and  issues conta ined o r  relating to 

this Agreement or  any of the other P roject Agreements; 

" I ndemnity Agreement": the indem n ity agreement to be e nte red into between G O K  

a n d  t h e  P RG P rovider; 

" I ndependent Engineer" :  the person a ppointed p u rsuant to Clause 6 . 13; 

" I nitial  Fuel Su pply Tender Documents" :  the fuel supp ly tender agreed p u rsuant to 

Cla use 9 . 13; 

" I nsured Event" : any event  or  c i rcu mstan ce giving rise to a c la im by the Sel ler for 

i n su ra nce p roceeds wh ich p roceeds the Sel ler is req u ired to app ly  in  acco rdan ce with 

Clause 12 ;  

"I nterim Ca pacity Payments": the amou nts payab le by  KPLC to  the Se l le r  pr ior  to  the  

start of  P lant  Com m ercia l  O perations Tests in  accord a n ce with Clause 9 .7A a n d  

ca lcu lated in  accordan ce with Part C o f  Sch edu le 6; 
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" I SO" :  the I nternationa l  O rga n isation for Sta ndard ization ;  

"KETRACO" :  Kenya E lectricity Transm ission Company Lim ited of P .O .  Box 34942-

00100, Na i rob i, a com pany i ncorporated in Kenya and whol ly owned by GO K on the 

Signature Date . 

"KETRACO Connection Faci l ities" : has  the meaning ascribed to it in paragra ph 1 of 

Part B of Schedu le  1 as being insta l led by the Sel ler; 

"KETRACO Transmission l nterconnector" : means the a pproximate ly 520 k i lometre 

400kV tra nsm ission l i ne  from La mu to N a irobi to be constructed by KETRACO . 

" KPLC Fu nding FM Event" : the u n ava i l ab i l ity of fu nds and  conseq uent fa i l u re of K P LC 

to make any payment contemp lated by th is Agreement due to Force Maje u re 

affecting KPLC as notified by KP LC to the Se l ler  pursuant to Clause 14.3 (b ) ;  

" KPLC Requested Starts" : has the mean ing ascribed to it in  Part E of  Schedu le  6 ;  

"KPLC System " :  means the h igh vo ltage tra nsm iss ion system operated by KP LC, 

together with a l l  the d istribution system(s)  and  anc i l l a ry e lectrica l p lant and  

equ ipment connected to  such transm ission and  d istribution systems  inc lud ing the  

KETRACO Tra nsm ission l nterconnector and  the  KETRACO Con nection Faci l ities; 

"KPLC System I nterruption" :  any fa i l u re or inab i l ity of KPLC to receive de l ivery of 

e lectrica l energy from the P lant howsoever a ris ing other than as a res u lt of: (i) an  

event wh ich  is ca used by  the  Sel ler o r  ( i i )  Force Majeure affecting KPLC; 

" kV" :  ki lovolts; 

" kW": ki lowatts; 

"kWh": ki lowatt hou rs being th ree m i l l ion  six h u n d red thousand {3,600,000) Jou les 
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as  d efi n ed i n  ISO 1000 . 1992 (E ) ;  

" LA PSSET": LAPSSET Corr idor Deve lopment Authority, a legal  entity esta b l ished i n  

the  Rep u b l i c  of  Kenya  by  Pres ident ia l  O rder  to  i m p lement the La m u  Port South 

Sudan  Eth iopia Tra n sport Corr idor p roject; 

" Lease": the lease of the Site entered into betwee n  LAPSSET and  the  Sel ler on or  

before the Effective Date; 

"Lega l Opinions": ( i )  the legal  op i n ion issued to the P RG P rovider and  the F inancing 

Pa rties by the Attorney Genera l  of Kenya in respect of the Re i m b u rsement a n d  

Cred it Agreeme nt, the I ndemn ity Agreement a n d  t h e  GO K Letter of Su p port in  a 

form accepta b le  to the P RG P rovider and  the F i nancing  P a rties, confi rm ing  inter a l i a  

the  va l id ity o f  the agreements in  accorda nce with t h e  a p p l ica b le laws of Kenya; ( i i )  

the legal  op in ion issued to  the  F ina nc ing Parties by  K P LC Legal Cou n se l  in  respect of  

the  P PA and  the D i rect Agreement i n  a fo rm acceptab le  to the F i na nc ing Part ies 

confi rming i nter  a l ia the va l id ity of the agreements i n  a ccord a n ce with the app l ica b l e  

laws of Kenya;  

" Lega l Requ i rement": a ny statute, law, regu lat ion or othe r  legis lat ion, o r  any  decree, 

order  or  d i rective of any Gove rn mental  Auth ority having j u risdiction in respect of ( i )  

th i s  Agreeme nt, ( i i )  t h e  Lease, ( i i i )  a n y  P roject Agreement, ( iv) t h e  P roject, or (v) a n y  

F i n a nc ing Agreem ents made b y  the Se l l er p u rsuant  to th is  Agreement, o r  in  respect 

of any  Pa rty; 

" Letter of Cred it Ban k": the financia l  institution p rovid ing  the P RG Guaranteed LC 

u nder  the  Rei m b u rsement and  Credit Agree m ent; 

" LI BOR" : the Brit ish Bankers' Association ( " B BA") i nterba n k  offered rates for 

deposits i n  U S  Dol lars for any  six month period wh ich  appear  on the relevan t  page of 

the  Re ute rs Screen (cu rre ntly page L I BOROl)  o r, if not ava i l a b le, on the releva n t  

pages o f  a n y  other service (such as B loomberg F inanc ia l  Ma rkets Service) tha t  
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d i sp lays such B BA rates; provided that if the sa id rate is not quoted on any day the 

rate last  q u oted sha l l  be u sed; 

"Local Fuel  Supply Agreement" has  the meaning ascr ibed to it i n  C lause 9 . 13 . 12; 

"Long Stop Construction Sta rt Date": the date fa l l i ng one h u n d red and eighty ( 180) 

days after the Effective Date or any  extension thereof agreed between the Pa rties or 

a pp l icable p u rsuant  to Clause 5.7 or  Cla use 14.4; 

"Long Stop Dates": any of the Long Sto p Effective Date, the Long Stop Con struct ion 

Start Date and the Long Stop Ful l  Commercia l  O pe ration Date;  

"Long Stop  Effective Date": the date fa l l i ng six (6 )  months after the Ta rget Effective 

Date or  a ny extension thereof agreed between the Pa rties or a pp l icab le p u rsuant  to 

Clause 14.4;  

" Long Stop Ful l  Commercial Operation Date": the date fa l l ing  sixty (60) months 

after the Effective Date or any exten sion thereof agreed between the Pa rties or 

a ppl icable pu rsuant  to C lause 6 .12 or Clause 14.4; 

"Low Avai labil ity" : has the mean i ng ascri bed to it in  C lause 8. 16; 

"Main Metering Equipment": eq u ipment for meter ing and monito r ing the 

operation and  output of the P lant which eq u ipment is owned, operated a n d  

ma inta ined b y  the Sel ler i n  accorda n ce with Sched u le  2; 

"Metering System": the Ma in  Mete ring Equ ip ment and the Back-Up Meter ing 

Equ ipment; 

" Min imum Despatch Req u i rements": the Net E lectrical  O utput with one  U n it 

operated at 40% of the U n it Rated O utput, as dete rmined in Part A of Schedu le  5 

which sha l l  in no event be more than 130MW; 
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" MW" : megawatts being one thou sa n d  (1,000) kW; 

" M W h " :  megawatt hou rs being one thousand (1,000) kWh;  

" Net Electrical Output" : e lectr ica l energy measu red i n  kWh at  the De l ivery Po int a n d  

wh ich i s  generated by the P lant  and  de l ivered to K P LC in  accordance with Despatch 

I nstruct ions; 

" No n -Defau lt Rate " :  L I BO R; 

" O perating Characteristics" :  the performa n ce and o perating characteristics of t h e  

P l ant  and  each U n it for wh ich va lues a re specified in  t h e  Fu n ction a l  Specification; 

"Operating and  Despatch Procedures" :  the p roced u res set out in Part C of Sched u l e  

s· I 

"Operating and  Maintenance Agreement " :  the agreement(s) ,  if any, between t h e  

S e l l e r  a n d  the O perating a n d  Ma intenance Contractor for t h e  operation a n d  

m a i nte n a n ce o f  t h e  P la nt, as may b e  a mended or su perseded from t i m e  t o  ti me; 

" O perating Period": the period fro m the Fu l l  Com m e rcia l O peration Date u nti l  t h e  

end  o f  t h e  Term; 

"Operating Yea r": ( i )  i n  the year in  wh ich the F u l l  Com me rcia l Operation Date 

occu rs, the period beg inn ing on that d ate u nt i l  a n d  inc lud ing the last d ate of the  

twel fth (12th) month  after the Fu l l  Com m e rcia l Operation Date; and  th ereafter ( i i )  

s uccessive per iods of one  (1) yea r  begi nn ing on the  next day fo l lowing the  end of the  

previous  O perating Yea r; 

"Partial Load" : any despatch of a U n it at less than  95% of on e-th ird ( 1/3) of the  

Contracted Ca pacity; 
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"Pa rties" :  KPLC and  the Se l ler, and "Party" mean either of them; 

"P lanned Maintenance" : ma intena n ce of the P lant  or a U n it which has  been p lan ned 

in  accorda nce with C lause 8.3 ,  or where the context admits, the period a l lowed or  

the  dates p l an ned for s uch ma intenance; 

"Plant" :  the coa l fired power station, capab le of 981.5 MW of capacity (net, at S ite 

Con d it ions) inc lud ing the Se l ler 's Con n ection Faci l ities, Coa l  Conveyor Belt System, 

the Metering System to be owned and constructed by the Sel ler on the Site and  the 

coa l  rece iving and  hand l ing faci l ities, as d escribed i n  Part A of Schedu le  1;  

"Plant Commercial Operations Tests" : the Re l i ab i l ity Run  Test, the Contracted 

Ca pacity Test, the U n it Trip Test, the Env iron menta l  Performance Tests and  the B lack 

Sta rt Test; 

"P lant Tra nsfer Notice " :  has the mean ing given in C lause 15 .5; 

"Pol itica l Event" mea n s  any  event or c ircu msta n ce whether a ris ing from a n  act ion 

or in action of GO K or  any Gove rnmental Authority or otherwise re lat ing to the 

foregoing wh ich i m pa i rs the imp lementation or contin uation of the Project and/or 

which adversely and  materia l ly affects the Se l ler, any pa rty u nder  a Project 

Agreement, a ny contractor, su b-contractor or s u p p l ier  to the Se l ler, any F inanc ing 

Pa rty, KPLC or the Shareholders in  the Se l ler  (each a "Project Party"), i nc lud ing 

without l i m itation the fo l lowing events and  c ircumstances where s uch events have 

occu rred i n  o r  a re affecti ng the Repub l i c  of Kenya : 

( i )  any  b lockade, embargo, insu rrection, c iv i l  commotion or any act of  

sabotage; 

( i i )  any  r iot, or pub l ic  u n rest or d isorder, exc lud ing those that a rise solely as a 

resu lt  of l abour  d isputes attr ibutable to the action or i n action of the Sel ler; 

( i i i )  a ny Cha nge i n  Law which has not been addressed and resolved with in  the 

p rovisions of the PPA ; 
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( iv) any expropriatio n,  confiscat ion ,  ca n ce l latio n ,  or com p u lsory acq u is it ion of, 

or  l im itation to, any rights, or  al l  or  a p ortion  of any property or  assets of, or 

sha res in (or  rights perta i n i ng  to the sha res in  or p roperties or  assets of), the 

Se l ler  o r  any other P roject Party or any restrict ion or  l im itation on  the 

Se l ler's ab i l ity to con d u ct its bus iness; 

(v) a ny term inatio n ,  ca n ce l lat ion or re pud iation of the Lease other  than for 

b reach by the lessee; 

(vi) war, act of foreign enemy, i nvas ion ,  a rm ed confl ict or m i l i tary act ion ;  

(vi i )  any  fa i l u re or  refusa l by  a Governmenta l  Auth ority to i s sue  or  renew 

Authorisations  or the revocat ion,  term inat ion or  suspens ion of exist ing 

Authorisations d esp ite the  Se l ler' s  comp l i ance with req u i rements; 

(v i i i )  a Change in  Tax wh ich  has  not been add ressed and  resolved with in the 

p rovis ions of the P PA; 

( ix )  an event of Force M ajeure affect ing KPLC which has  n ot been resolved 

u n der  the PPA; 

(x)  a KPLC Fund ing F M  Event; 

(x i )  a fa i l u re by GO K to m a ke any payment or  perform any other ob l igatio n  

under  th is the GO K Letter o f  Support; o r  

(x i i )  any  red uction to or  restructur ing of the Se l ler's ta r iff and/or any  red uct ion 

to any  other a mo u nts payab le u nder  the P PA, u nless such red u ction or 

restructu ring has  been agreed i n  advance in  writ ing by both the Se l ler and  

the  F i na ncing P a rties.  

" Po rt Services Agreement": mea n s  the agreem ent for port services between 

LAPSSET and the Sel ler;  

" PRG Gua ranteed LC" : a stan d-by letter of c red it issued i n  favo u r  of the Sel ler by t h e  

Letter o f  Credit Ba n k  a t  the req uest o f  K P LC and  the P RG Provider on or  before the  

F i rst Com m iss ion ing Date; 

" P RG P roject Agreement" : the agreement to be entered i nto by the Se l ler  and the  

P RG Provider govern ing the Se l ler's ob l igations  i n  con nection with the P roject; 
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"PRG Provider": the financia l  institution, approved by KPLC and provid ing a part ia l  

r i sk  guara ntee to the GO K i n  connection with the P roject; 

"Project": the p roject consisting of the construct ion, operation a nd maintenance of 

the P lant  in accordance with the terms a nd cond it ions of th is  Agreement; 

"Project Agreements": th is  Agreement, the O perating and Ma intenance Agreement, 

the Turn key Construction Agreement, the Fue l  Supp ly Agreement, the Lease, the 

Di rect Agreement, the GO K Letter of  Su pport and  the Port Services Agreement; 

"Prudent Operating Practice": in relation to either Pa rty, standards of practice 

obta ined by exercis ing that degree of sk i l l ,  d i l igence, prudence and foresight which 

could reasonably be expected from (i) a sk i l led and experienced operator e ngaged in 

the same type of u nderta king under the same or s imi l a r  ci rcumsta nces inc luding in  

respect of the construction, operation and  ma intenance of  the P lant  and/or ( i i )  a 

contractor construct ing, operating and/or ma i nta in ing a p l ant or fac i l ity s imi lar in  

s i ze  and  Operating Cha racteristics; 

"Reference Cl imatic Cond itions" the c l imatic cond itions  of the S ite  as l isted in 

Section 1.5, Pa rt A, Sched u le  1; 

"Relevant Period": has  the mea n i ng ascribed to it i n  Cla use 6.12; 

"Rel iabi l ity Run Test": the test ca rried out in acco rdance with the req u i rements of 

Section 4 of Pa rt A of Schedu le  5;  

"Remedia l  Programme": has  the mean i ng ascri bed to it  in  C lause 15.4(c) ;  

"Reimbursement and Credit Agreement" : the reimbu rsement and  cred it agreement 

between KPLC and Letter of Credit Bank  in  relation to the provision of the P RG 

Guara nteed LC; 

"Required Fu l l  Com mercial Operation Date": the date fa l l ing forty-two (42 ) months 
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after the Effective Date or  any  exte ns ion thereof agreed between the Pa rties o r  

a p p l ica b le  p u rsuant  to Cla u se 6 .12  o r  C lause 14.4; 

"Security Stock" : has  the mean ing ascribed to it in  Cla u se 9 . 12; 

"Se l ler 's Connection Faci l ities " :  the con n ection fac i l it ies spec ified in  Part C of 

Sche d u le 1 as being insta l led by the Se l l e r; 

"Sett lement Period" :  a per iod of th i rty (30) m i n utes begi nn ing  on the hour  or t h e  

ha lf-hour, a s  the case m a y  be 

"Signature Date " :  the date of th is  Agree ment; 

" Site " :  a l l  that  piece of l and  situate in Kwasasi ,  H i n d i/Magogon i  sub-co un ty wit h i n  

La m u  Cou nty o f  t h e  Repub l ic of Kenya com prised i n  Tit le N u m ber C. R. 68910 a n d  

leased to the Se l le r  p u rsuant t o  t h e  terms o f  t h e  Lease, as w e l l  as t h e  l and  o n  which 

the  Coa l  Conveyor Belt  System is  located ; 

"System Characteristics" : the cha racteristics of the K PLC System specified in Part B 

of Schedu le 1 ;  

"Ta rget A va i labi l ity" :  eighty-five per cent  (85%)  of  the Contracted Ca pacity at the 

S ignature Date ,  o r  as revised pursuant to Section 4 of  Pa rt A,  Sched ule 5; 

"Ta rget E ffect ive Date " :  3Pt Dece m ber, 2017 or such other date as may be extended 

at  the sole d iscretion of KP LC; 

"Taxes" :  a l l  forms of taxation, dut ies, im posts, levies and  rates whe never im posed 

a n d  a p p l ica b le p u rsuant to the laws of Kenya; 

"Temperature Measu ring Devices" :  devices fo r conti n uous  logging of wate r  

tem perature at the  proposed sea water i nta ke poi nt;  
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"Tender E va luation Report" : the report p rod u ced by the Sel ler for KP LC's benefit 

p u rsuant  to Clause 9 . 1 3.5 of th is Agreement; 

"Term" : the period from the Signature Date u nti l  expiry of this Agree ment i n  

accorda nce with Cla use 2 .2  or  ear l ier  te rmination; 

"Threshold Avai labi l ity" :  Average Ava i l ab i l ity expressed as a percentage of the 

Contracted Capacity as at the Signature Date or as determined u nder  Section 4 of 

Part A, Schedu le  5 of not less than seventy-five per cent (75%); 

"Tu rnkey Co nstruction Agreement " :  the agree ment or agreements for the 

construction of the P l ant to be e ntered into between  (1 )  the Se l ler; (2 )  Sich u a n  

E lectric Design & Consu lt ing L im ited and (3 )  Power Construction Corporation of 

Ch ina ;  

"U nit" :  a generating u n it and  related fac i l ities as  described i n  Part A of Sched u le 1 ;  

"U nit Commercial Operations Tests" :  the tests to be ca rried out i n  accorda nce with 

Pa rt A of Sched u le 5; 

uunit Rated Output" : the demonstrated maximum capac ity of each U n it at the 

generator termina ls i n  accorda nce with  the Capacity Demonstration tests s pecified 

in  Part A of Sched u le 5; 

"U nit Tests" :  the tests to be ca rried out on each of the U n its as specified in  Part A of 

Schedu le 5, inc lud ing the U n it Com mercia l  Operations Tests; 

"U nit Trip Test" : the test ca rried out in accordance with the req u i rements of Part A 

of Sched u le 5; and 

"US Dol lar "or "US$":  the lawfu l currency of the Un ited States of America.  
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1.2 I nterpretation :  

I n  t h i s  Agree me nt, u n less t h e  context oth erwise req u i res :  

( a )  Reference to  a bus iness day is a reference to  any  day which i s  n ot a Saturday, 

Su nday or recogn ised p u b l i c  ho l iday i n  the Re p u b l ic  of Kenya and  is a day on 

wh ich com mercia l  ba n ks a re open for bus iness i n  the  Rep u b l ic  of  Kenya; 

( b )  Reference t o  a d ay, month o r  year i s  a refe re n ce t o  a ca lendar  day, month o r  

yea r; 

(c) References to C lauses, Sched u les, Sect ions a n d  Figu res a re references to 

c lauses, schedu les, sect ions  and  figures of, to or conta ined in ,  t h is 

Agreement; 

( d )  Words in  the s ingu lar  sha l l  be interpreted as i nc lud ing the  p l u ra l  a n d  vice 

versa, and words denoting persons sha l l  be interpreted as referring to natu ra l  

and lega l  persons; 

(e )  The term "inc lud ing" sha l l  be construed without l im itation ;  

(f) I n  the event  of any  confl ict betwee n the C la uses and  the Schedu les, the  

Cla u ses s h a l l  p reva i l ;  

(g )  Head ings a re for conven ience on ly  and  sha l l  n ot affect the construction of 

th is  Agreement; and  

( h )  Where an  ob l igation i s  req u i red t o  be performed b y  a specified t i m e  a n d  i s  

not s o  performed, s u c h  ob l igat ion s h a l l  cont inue ( unt i l  performe d )  

notwith sta nd ing that t h e  t i m e  s pecified for its performance has  e lapsed . 
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Clause 2: Scope and Duration 

2 .1 Scope: 

In accordance with and subject to the terms and con d it ions of this Agreement:  

a. the Sel ler wil l  enter into the P roject Agree ments, finance, des ign, p rocure, 

construct, insta l l, test, comm ission, operate and ma inta in the P lant i n  

accorda nce with Prudent O perating Practice, supply a n d  insta l l  the Ma in  

Metering Eq u ipment and  the Back-Up  Metering Equ ipment, supp ly and  insta l l  

K ETRACO Con n ection Faci l ities, transfer to KPLC or  KP LC's nomi nee the 

KETRACO Con nection Faci l it ies and  the Back- U p  Metering Eq u i pment, 

pu rchase Fue l  for the P lant p u rsuant to Clause 9 . 13 ma i nta in  the Secu rity 

Stock, seek to make the Co ntracted Ca pacity Ava ila ble in com pl ia nce with the 

O perating Cha racteristics and  se l l  the N et E lectrical O utput to KPLC; and  

b .  KPLC wi l l  ta ke de l ivery of  Net  E lectrica l Output  and pay Energy Charges a n d  

F u e l  Charges for such Net E lect rica l O ut put and  make Capacity Payments for 

the Contracted Capacity (adju sted for Ava i l ab i l ity), make I nter im Ca pacity 

Payments (adjusted for the n u m be r  of hou rs that a U n it is made ava i lab le  a n d  

despatched)  and  pay for Excess Sta rts. 

2 .2 Term of Agreement: U n less term i nated in  accorda n ce with its terms, this 

Agree ment sha l l  come into force on the Signature Date and  sha l l  contin u e  in  force 

u nti l  the twenty fifth (25th) ann iversa ry of the Fu l l  Commercia l  O peration Date. 

2 .3  Extension: The Term may be  exte nded : ( i )  subject to  agreement in writing by the 

Pa rties to such extens ion at the latest twelve (12)  months prior to its exp i ry, a n d  

o n  such terms as the Parties sha l l  agree ( i i )  pu rsuant t o  Cla u se 14.4 (b ) .  
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Clause 3: Conditions P recedent a nd Effecti ve Date 

3 . 1  Cond itions Precedent : T h e  Parties' ob l igation s  he re u n de r  s h a l l  com mence on t h e  

date (the " Effecti ve Date " )  o n  wh ich : 

( i )  th i s  Agreement is approved by the Energy Regu latory Com m ission, and a 

com mitment has  been received from the Ene rgy Regu latory Co m m iss ion that t h e  

a p p roved reta i l  ta riffs w i l l  be j ust a n d  reasonab le  p u rsuant to t h e  E nergy Act, 

2006; ( i i )  the  Generating License is issued to the Se l ler; ( i i i )  the Construction 

Secu rity is lodged by the Se l ler  with KPLC; ( iv )  the Se l ler  has  com pleted t h e  

E nv iron m enta l  I m pact Assessment to t h e  satisfaction o f  the  relevant 

Govern menta l Authorities; (v) LAPSS ET has  been gra nted legal  title to the Site, the  

Lease has  been  s igned and the Se l l e r  has  been  given va ca nt possess ion;  (vi) KPLC 

has approved the  I n it i a l  Fue l  Supp ly Tender  Docu m ents i n clud ing  a d raft F u e l  

S u p p ly Agreement; (vi i )  t h e  D i rect Agree ment a n d  t h i s  Agreement sha l l  have bee n  

executed;  (v i i i )  t h e  GO K Letter of Support sha l l  have been issued by GOK i n  a form 

a cce pta b le to the Se l ler;  ( ix )  certified copies of the Lega l  Op i n ions s h a l l  have bee n  

issued t o  t h e  Se l le r  (at  the Se l ler's cost) a n d  the F i nancing  Parties confi rming t h e  

va l id ity of the P roject Agreeme nts and  th is  Agreement in accord a n ce with the 

a p p l ica b le l aws of Kenya; and  (x) the S ite has  been designated as a P rotected Area 

u n der the P rotected Areas Act Ca p 204 of the Laws of Kenya. 

P ro vided that the fo l lowing cla uses sha l l  come into effect immed iately on the  

S ignature Date: C l ause  3 .6  (Non-Satisfaction); C lause 4 (Site); Cla u se 13 (Undertakings 

and Warranties of the Parties); Clause 14 (Force Majeure), Cla u se 15 (Termination and 

Default), Cla u se 17 (Confidentiality); Clause 18 (Dispute Resolution); Cla use 2 1  

(Miscellaneous); a n d  Clause 2 2  (Governing Law). 

3.2 Sel ler  Condit ions:  The Se l ler  sha l l  use a l l  reaso nab le  endeavours to satisfy the 

Con d it ions P recedent in  Cla use 3 . 1  ( i i i )  and  ( iv)  and to faci l itate satisfactio n of the  

Con d it ions Precedent in  Cla use 3 . 1 ( i ) ,  ( i i ) ,  (vi ) ,  (v i i ) ,  (v i i i ) ,  ( ix) and  (x)  on or  p r io r  to  the  

Target Effective Date or  such  other date as the Parties may agree in writ ing. 
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3 .3  KPlC Conditions: KPLC sha l l  u se  a l l  reasonab le endeavours to  fac i l itate satisfa ction of  

the  Cond itions Precedent in  C lau ses 3 . 1 ( i ) ,  (vi ) ,  (vi i )  and  ( ix) on or  pr ior to  the Ta rget 

Effective Date or such othe r  date as the Parties may agree in writ ing. 

3.4 Progress Review: The Parties sha l l  jointly review the p rogress towa rds achieving 

satisfaction of the Cond it ions P recedent on a monthly basis and sha l l  notify each 

other pro m ptly of a ny a nticipated delay i n  the Effective Date beyond  the Target 

Effective Date. 

3 .5  De lay : I f  the Effective Date does n ot occur  on or before the Long Stop Effective Date 

due to: 

( a )  the fa i l u re by  any Govern menta l Authority to  issue an  Authorisation, the  l ack  

of  wh ich is the  so le  reason for the Se l le r  be ing  u nab le  to  satisfy the  

Cond it ions Precedent, p rovid ed that the Se l l e r  has first d i l igently attempted 

to obta i n  such Authorisation (which d i l igence sha l l  inc lude (i) fu l l  a n d  t imely 

comp l i ance with a l l  p rocedura l  req u i rements re lat ing to the issue of such 

Authorisation ,  and  with a l l  Lega l Req u irements which relate to the activities 

of the Se l ler  with i n  the Repub l ic of Kenya and ( i i )  pu rsu ing a l l  reasona b ly 

ava i l ab le  p roced u res for a ppea l ing against o r  cha l lenging the grounds  upon  

wh ich such Autho risation i s  not issued) ;  or 

(b )  an  event of Fo rce Majeu re or  a fa i l u re by KPLC to use a l l  reasonab le  

endeavou rs to  faci l itate satisfaction of  the Cond itions  P recedent i n  

accorda nce with C lause 3 .3; 

the Long Stop Effective Date sha l l  be revised as p rovided in C lause 14 .4; 

3 .6  Non-satisfaction :  I f  any  of  the Cond it ions P recedent has  not been satisfied or  wa ived 

by the Long Stop Effective Date (or such later date as the Parties may agree i n  

writing) for a n y  reason whatsoever, t h e n  this Agreement s h a l l  automatica l ly 
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ter m in ate with i m m ed iate effect on such date.  The term i n ation of th is  Agreem ent 

p u rsuant  to th is  Cla use 3 . 6  sha l l  not affect: ( a )  a Pa rty's accrued rights and 

ob l igations  at the d ate of term i nation a ris ing from the clau ses u nder  the p roviso t o  

C lause 3 . 1; o r  ( b )  the  Part ies' respective rights and  obl igat ions t h a t  a re expressed t o  

su rvive te r m inat ion ( i nc l ud ing u nder  C lause 3 . 7 )  

3 . 7  Bid Secu rity: 

(a )  Th e Se l l e r  has  p rovided to GO K the B id Secu rity. 

(b)  If  the Effective Date does n ot occur o n  or before the Long Stop Effective Date 

due to a fa i l u re by the Se l ler :  

i )  to  d i l igently attem pt to  obta in  the Authorisation u n der  Cla u se 3 .5(a ) ;  

o r  

i i )  to lodge the Con struct ion Secu rity with KPLC; 

then K PLC s h a l l  notify GO K of such fa i l u re and  GO K may as its sole a n d  

excl us ive remedy aga inst t h e  Se l ler  for a n y  d i rect or  i nd i rect loss, cost o r  

expense GO K i ncu rs as  a resu lt thereof take a l l  steps necessa ry to obta in 

payme nt of the fu l l  a mo u nt of the Bid Secu rity and K P LC may by notice 

term inate this Agreement and from the date of such notice this Agreement 

sha l l  terminate save that the p rovis ions of th is  C lause 3 .7(b)  a n d  of Cla use 1 7  

sha l l  a pply .  

(c )  I f  the Con struction Secu rity is lodged by the Se l ler  with K P LC and the Effective 

Date is ach ieved on or before the Long Stop Effective D ate, K P LC sha l l  notify 

GO K to return  the Bid Secu rity to the Se l ler .  If the Effective Date does not  

occ u r  on or  before the Long Stop Effective Date oth er  than  in  accordance 

with Clause 3 .7 (bL KPLC shal l  notify GOK to retu rn the B id Secu rity to th e 

Se l ler .  Any de lay in ach ieving the Effective Date d u e  to a de lay in the grantin g  

o f  t h e  Generat ing Licen ce t o  the Se l ler  o r  the execution b y  the GO K of the 

GO K Letter of  Support sha l l p revent any l i ab i l ity of  the  Se l ler  u nder  the B id  

Secu rity and  KPLC sha l l  not ify GO K not to  d raw on the sa me .  
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( d )  Th is  Cla use 3 .7  sha l l  su rvive the term ination of this Agreement if t h is 

Agreement is terminated prior to the Effective Date. 

3 .8  Construction Security: 

( a )  O n  or  pr ior  to  the Effective Date and  with effect therefrom the Seller shall 

p rovide to KPLC the Construction Secu rity in a form mutua l ly accepta ble to 

the Sel ler and KPLC; 

( b )  If t he  Sel ler fa i l s  to  notify KPLC of  the  Construction Sta rt Date i n  accordance 

with Clause 5 .7  and fa i l s  to com me nce construction by the Long Sto p  

Construction Start Date, o r  h aving n otified KPLC o f  the Con struction Sta rt 

Date fa i l s  to com mence construction by the Long Stop Construction Sta rt 

Date, then u n less such fa i l u re is due  to a b reach by KPLC of th is  Agree ment or  

LAPSSET breach of the  Lease and/or Force Majeure as set  out  in  C lause 14, 

KPLC sha l l  be entit led to cla i m  the payment of the full a mount  of the  

Construction Secu rity as its so le  and  exclus ive remedy against the  Sel ler for 

any  d i rect or i nd i rect loss, costs or expenses KPLC incurs as  a resu lt of eithe r  

such fa i l u re; 

(c) U n less payment thereunder  is ear l ier dema nded by KPLC under 

C lause 5 .9  or Cla use 6 .15 ( b ) ( i ) , the Con struction Secu rity sha l l  cont inue in 

force unt i l  the issue by the I ndepende nt E ngineer of its certificate under 

Cla use 6 .10 or if the Sel ler i s  u nab le  to achieve the Fu l l  Com mercia l  

Operation Date by the Req u i red Fu l l  Com mercia l Operation Date due to a 

fa i l u re by KPLC u nder Cla use 6 .7  the Construction Secu rity sha l l  la pse and 

be returned to the Sel ler and  K P LC sha l l  m a ke no demand thereon; a n d  

(d )  I n  the event that KPLC exercises its rights p u rsuant to  C lause 5 .9  or  Clause 

6 .15 (b) ( i), KPLC may take a l l  steps necessary to obta in payment of the fu l l  

a mount of  the Construction Security as its so le  and exc lus ive remedy aga inst 

the Sel ler for any  di rect or i nd i rect loss, costs or expenses KPLC i ncurs as a 

resu lt of either such fa i lure .  
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Clause 4: Site 

4 . 1  Reference C l imatic Conditions 

4 . 1 . 1  I n  accord a n ce with section 2 . 2 . 3 . 1  o f  t h e  RfP, t h e  Se l ler  was req u i red t o  ass u me t h e  

Refe re nce C l imatic Con d it ions in  respect o f  the performance of the Se l le r 's  

ob l igation s  u nder  th is Agreement .  

4 .1 .2  The Pa rties sha l l  with in  t h i rty (30} days afte r the Signature Date jo int ly  appoint a n  

i ndependent  th i rd pa rty to measure the sea wate r temperatu re us ing the  

Te m pe rature Measu r ing Devices. The costs for the independent th ird pa rty sha l l  be 

borne by the Se l ler .  

4 .1 .3  Th e independent th i rd party sha l l  f rom the a ppointment date under  c lause 4 . 1 . 2  

a bove unt i l  s i x  (6 }  months p r io r  to  the  F i rst Com m ission ing Date log the sea  water 

tem peratu re using the Tem pe ratu re Measu ring Devices and, on a month ly basis, 

s u b m it the temperatu re data recorded by s uch devices to K PLC and the Sel ler .  

4 . 1 .4 The Parties agree that the Average Sea Wate r Tem perat u re sha l l  be the arithmetic 

average of the logged data provide by the i ndependent th i rd party under  c lause 

4 . 1 . 2  rounded u p  to the nea rest whole  n u m ber.  

4.1 .5  The Average Sea  Water Tem pe rature determined u nder  c lause 4 . 1 .4 sha l l  be used i n  

the  specific fuel consumption determination as provided i n  Section 4(vi i }  o f  Part A, 

Sch e d u le 5. 
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Clause 5 :  Construction 

5 . 1  The Sel ler's Responsibi l ity: T h e  Se l ler  s h a l l  design, finance, construct a n d  insta l l  

the P lant  and  sha l l  ensu re that i t  i s  consistent a n d  com patib le with the Syste m  

Cha racter istics and  otherwise i n  accordance with the Sel ler's  ob l igations u n der th is  

Agreement. 

5 .2 KETRACO Connection Faci lities: The Sel l e r, actin g  in acco rdance with Prudent  

Ope rat ing P ractice sha l l  construct the K ETRACO Con nection Faci l ities i n  accorda n ce 

with the KETRACO Con nection Fac i l it ies specifications, p rovided that: 

( a )  the cost of u ndertak ing  the design, construction, i nsta l l at ion,  testing and  

com mission ing of  the  KETRACO Con nection Faci l it ies is deemed inc luded i n  

t h e  Ca pacity Cha rge Rate ( a s  defined in  Part D o f  Sched u le  6 )  a t  the Signatu re 

Date; and  

(b )  The Se l le r  sha l l  at a l l  t imes, p rior  to  the transfer  of the KETRACO Con nection 

Faci l it ies in  accordance with Clause 6 .6, reta i n  respo ns ib i l ity for ensu r ing the 

KETRACO Connection Faci l it ies meet the KETRACO Con n ection Faci l it ies 

s pecifications as p rovided i n  Pa rt B, Schedu le  1 .  

5 .3 I nformation: The Se l ler  sha l l  keep KPLC i n formed of the p rogress of the design,  

fi nanci ng, supp ly, construction and  insta l lat ion of the faci l it ies and  equ ipment to be 

insta l led by it pu rsuant to Cla uses 5.1 or  5.2, and eve ry month sha l l  p rovide a 

progress report in respect thereof which report sha l l  item ise the extent to which 

each mater ia l  task in  the Construct ion P rogramme has been com pleted and the 

expected com p letion date for each outsta nd ing task .  The Se l ler  covena nts a n d  

agrees that a n y  information p rovided to KPLC u nder this C lause 5 .3  sha l l ,  to the 

Sel ler's  reasonable knowledge be comp lete and accu rate in  a l l  materi a l  respect. 

5 .4 Local  Contracts: The Se l ler  sha l l ,  where possib le award contracts to contractors 

with existin g  operations in  the Re pub l ic  of Kenya and supp l iers of materia ls and  

services with existing  operations i n  the  Rep u b l ic of  Kenya p rovided that the  qua l ity, 
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de l ivery t imes, warra n ties, gua ra ntees, p rice and  other  terms a re com pa rable t o  

those offe red by foreign man ufactu rers, contractors a nd/or supp l ie rs .  KPLC 

acknow ledges that the foregoing sha l l  n ot ap p ly to the extent the foregoing i s  

incons istent  with  the Turn key Co nstruction Agreem e nt or the Operating a n d  

M a i nte nance Agreement  o r  the a rra ngements con te m plated there in .  

5.5 Mon itor P rogress: The Se l ler  sha l l :  

( a )  ensu re tha t  K PLC, and  any  representatives a ppoi nted by  KPLC, a re afford e d  

reason a b le access t o  the Site u pon giving t h e  Se l ler  reasona b le  notice, 

p rovided that such a ccess does n ot m ateria l ly  i n terfere with the constructio n  

works o r  expose a ny person o n  the S ite to any  danger; 

( b )  m a ke ava i l ab le  for i nspection a t  the Site copies of  a l l  p l ans  and  designs, othe r  

than  any  proprieta ry information of the Se l le r  or any  su b-contractor, i n  

re lat ion to the construct ion,  o r  any  pa rt the reof; a n d  

(c) with i n  s ix (6) months of the Fu l l  Co mmercia l O peration Date, s u pp ly KP LC 

with one ( 1) set of reproducib le  copies and five (5) sets of wh ite p rint  cop ies  

(or  eq u iva lent)  of  a l l "as  b u i lt" p l ans  and  designs relat ing to the o peration or  

m a i nten a n ce of the P l ant as KPLC may reasonab ly req u i re. The  Se l ler  sha l l  

a lso p rovide to KPLC two ( 2 )  cop ies o f  the operat ions a n d  ma intenance 

m a n ua ls .  

5 . 6  Disclaimer: T h e  Se l ler :  

(a )  a cce pts that any  i nformation provided by the Se l ler  u nder  Cla use 5.3, or a n y  

engineer ing review o r  inspection cond ucted by KPLC pursuant t o  Clause 5 . 5 ,  

i s  so le ly for K P LC's own i nformation and  accord i ng ly, KPLC's review or fa i l u re  

to  review or  ca rry out any  inspection under  th i s  C lause 5 sha l l  not be  

construed as  constituting any  a p p rova l o r  acceptance of the KETRACO 

Con nection Fac i l it ies (exce pt as otherwise p rovided in Cla u se 6 .6 )  or the Pla n t  
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and  KPLC ma kes no representation as to the engineer ing sou nd ness of the  

KETRACO Con nection Faci l it ies or the  P l ant  nor sha l l  i t  be  treated as  having 

accepted the KETRACO Con nection Faci l it ies (except as  otherwise p rovided in 

C lause 6.6) or the Plant as f it to meet the terms of this Agreement; 

( b) sha l l  in no way represent to any th i rd pa rty that, as a resu lt of any review or 

ins pection by KPLC KPLC is res pons ib le for the engineer ing sou nd ness of the  

P lant; and  

(c)  sha l l, s u bject to  the other p rovis ions of  th is  Agreement, be  solely respons ib le 

for the economic and  tech n ical feas ib i l ity, operationa l  ca pacity and  re l ia bi l ity of 

the P la nt. 

5.7 Construction Start Date : After the Effective Date, the Sel ler sha l l  give to KP LC 

notice of the date of com mencement of construction u nder the Turn key 

Construction Agreement ( "Construction Start Date") which sha l l  be not later than  

the Long Stop Construction Sta rt Date; p rovided, that  i f  the Se l l e r  does n ot notify 

KPLC of the Construction Sta rt Date o r  has  not com menced const ruction by the Lo ng 

Stop Construction Start Date, due  to an  event of  Force Majeure or a d efa u lt by KPLC 

u nder the terms of th is  Agreement or a d efa u lt by LAPSSET u nder  the terms of the 

Lease, then the Long Stop Construction Start Date sha l l  be extended on a day for d ay 

basis for each day of delay or for such other  period agreed by the Parties due to 

Force M ajeure or KP LC Defa u lt or defa u lt by LAPSS ET u nder  the terms of the Lease . 

Where the Parties fa i l  to agree on the period for extens ion,  the matte r sha l l  be 

referred to an Expert p u rsuant to Clause 18 .2 .  

5 .8  If the maxi m u m  de lay period specified i n  Cla use 14.4 is ut i l ised either Pa rty may 

thereafter term inate th is Agreement in  wh ich event th is  Agreement sha l l  be deemed 

to be n u l l  and vo id ab initio save that the provis ions of Cla uses 5 .9 and 17 s h a l l  app ly. 

I f  the Sel ler fa i l s  to so give KPLC notice of the d ate of com mencement of 

construction, the Co nstruction Sta rt Date sha l l  be d eemed to be the Long Stop 

Construction Sta rt Date. 
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5 .9  Right to  Terminate:  I f  the Se l l e r  does not  notify a Co nstruction Sta rt Date to KPLC 

p u rsua nt to Clause 5 .7  so that the Con struction Start Date is d eemed to be the Lon g  

Stop Con struction Sta rt Date a n d  t h e  Se l ler  does n ot then commence construction 

by the Long Stop Construction Sta rt Date or having so notified KPLC of t h e  

Co n struct ion Sta rt Date t h e  Se l ler  has  n ot com menced co nstruction by Long Stop 

Co n stru ct ion Sta rt Date other than  d u e  to a n  event of Force Majeu re, o r  due to a 

defa u lt by KPLC under  the terms of th is  Agreement  or due  to a defa u lt by LAPSS ET 

u n der  the  terms of the Lease, KPLC shal l  have the r ight by not ice either to ( i )  

terminate t h i s  Agreement ( i n  wh ich event, KPLC sha l l  have the right t o  dema n d  

payment u n d e r  t h e  Construction Secu rity, wh ich s h a l l  b e  KPLC's so le a n d  exclusive 

remedy a ga i n st the Se l ler  for any d i rect or i nd i rect loss, cost or  expense K P LC incu rs 

as  a resu l t  of the events d escribed herein and the p rovis ions of C lauses 3.8 and 1 5  

s h a l l  a p p ly) ;  o r  ( i i )  to c la im the Dai ly L iqu idated Damages S u m  for each day fo r which 

the  Se l ler  has not com menced construction (wh ich sha l l  be KP LC's sole and  exclusive 

remedy aga inst the Se l ler  for any d i rect or i nd i rect loss, cost or  expense KPLC incu rs 

as  a resu lt of the events descri bed above i n  th is  C lause 5 .9 ) .  
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Clause 6: Commissioning and Testing 

6 . 1  T h e  Sel ler's obligations: T h e  Se l ler  s h a l l  carry o u t  Com m ission ing in  accorda nce with 

Prudent Operating Practice and the p roced u res agreed or determined in writ ing 

pu rsuant to Cla use 6 .5 .  

6.2. The Fi rst Com missioning Date : The F i rst Commission ing Date sha l l  be the date 

specified in  the Construction Progra mme ( inc lud ing any extension thereof) as the 

target date for the sta rt of Com m issioning of the first Un it, o r  s uch ear l ier d ate as the 

Se l ler  may specify by notice given to KPLC not  less  than n inety (90)  days before such 

earl ier date subject to KPLC's agreement to s uch earl ier date which agree ment sha l l  

not be  u n reasona b ly with he ld or  de layed . Se l l e r  wi l l  requ i re back-feed power from 

KPLC six (6) months pr ior to the F irst Com m iss ioning Date. 

6 .3 .  Notifications:  Su bject to Sel ler's  ob l igat ions u nder Clause 6.2 to not ify K P LC of an 

earl ier F i rst Com m ission ing Date, the Se l ler  sha l l  give KPLC not less than  t h i rty (30) 

days' notice of the date of com mencement of Com mission ing of each U n it (other 

than  the first U n it) ,  provided that the Sel ler may postpone any such d ate by givi ng 

KPLC notice of the postponed date in  acco rdance with such deta i led proced ures 

agreed or d etermined in accorda nce with Cla use 6 .5 .  

6 .4 KPLC attendance: KPLC sha l l  have the right to be present at the S ite on each 

occas ion,  on which a test is be ing con ducted, and  to inspect and witness the test, 

and  to receive, with i n  fifteen  ( 15 )  days after the test, a written copy of the test 

reports. 

6 .5  Deta iled procedures:  The Se l le r  sha l l  not  later tha n n inety (90)  days prior to the  First 

Com m ission i ng Date provide to KPLC draft deta i led proced u res for the 

Commission ing and  test ing of  the U n its and the P la nt wh ich sha l l  be proced ures 

cons istent with Prudent Operating Practice and with Part A of Sched u le  5 .  The 

Pa rties sha l l  meet in  good fa ith to d iscuss and reach agreement on the sa id 

proced u res no later than sixty (60) days prior to the First Co m m ission ing Date.  If the 

Parties fa i l  to so meet or agree on the procedu res with in  fifty (50) days prio r  to the 

F irst Com mission ing Date, then the matter  sha l l  be referred immed iate ly by the 
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Se l le r  to a n  Expert for determi nation i n  accordance with C lause 18 . 2  except th a t, 

n otwithsta nd ing  the p rovis ions of Clause 18 .2 ,  the Expert sha l l  be requ ired to render  

its determ ination no later than  th i rty {30 )  days p rior to  the F i rst Com m ission i ng Date 

a n d  such d ete rm i nat ion sha l l  be consiste nt with Part A of Sched u le 5. 

6.6 KETRACO Connection Faci l ities : The Se l ler  sha l l  com p lete the insta l lat ion of the  

KET RACO Con nection  Faci l ities not  later than  s ix  {6 )  months before the F irst 

Co m m ission i ng Date so as  to enab le  the Sel ler to com p lete the testing a n d  

Com m iss ion i ng  o f  t h e  KETRACO Con nection Fac i l it ies before the F i rst Com m ission i n g  

Date .  U po n  the  successfu l com m ission ing  of t h e  K ETRACO Con nection Faci l ities i n  

accorda n ce with Prudent Operating Pract ice, the Sel ler  sha l l  tra n sfe r to KPLC o r  t o  

K PLC's n o m i n ee, as be nefic ia l  owne r, a l l  rights, t it le and  interest there in  (free of a n y  

encu m b ra n ces)  together  with a l l  a p p l icab le  wa rra nties a n d  guarantees i n  respect 

thereof and  the Se l ler  sha l l  have no l i ab i l ity to KPLC or s uch KPLC nominee in  respect 

of t h e  K ETRACO Con n ection Faci l it ies from the date of such transfer. 

6.7 KPLC Cooperation: KPLC sha l l ,  subject to any constraints on the KPLC System,  

coo perate w i th  the Se l l e r  so as to  enab le  the Se l l e r  to  Com m ission each Un it i n  

accorda n ce w i th  th i s  C lause 6 and  i n  pa rticu la r  w i l l  a utho rise con nection to  the  I<P LC 

System by the Se l ler  a n d  Despatch the U n it o r  U n its to the extent  reasonab ly  

req u i red by the Se l ler  for such p u rpose and  in  accordance with  the p rocedures i n  

P a rt A of Sched u le  5 and  agreed o r  d ete rmined u nder  C lause 6 .5 .  At the Sel ler' s  

req uest KP LC w i l l  with i n  seven ( 7 )  bus iness days p rovide a l l  tec h n ica l information  

necessary to the Sel ler  to enab le  the  Se l ler  undertake a con nection to  the  I<P LC  

System .  

6 .8 Re-testing:  Where any U n it Co mmerc ia l  O perations Test is not com pleted 

satisfactori ly, the Se l ler  sha l l  a rrange an app l ica b l e  further  test by givi ng KPLC n ot 

less than  seven {7 )  days' notice in accorda nce with the foregoing  provisions of t h i s  

C lause 6 or such  shorter period as KPLC reasonab ly agrees to. 

6 .9  Comp letion of  Com missioning and Co mmercial  Operation Date : On the satisfactory 

com p letion of the Co mmissio n ing of a U n it the Se l ler  sha l l  p rocu re the issue of a 
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ce rtificate of the I ndependent Engineer add ressed to KPLC and the Se l ler, ce rtify ing 

that the U n it 's  Co mmission ing has  been so comp leted, that the U n it Co m mercia l  

O perations Tests for s u c h  U n it have been su ccessfu l ly completed, and  that t h e  U n it 

is ava i lab le  for com merci a l  operation and  sha l l, u pon issue of the certificate, n ot ify 

KPLC of the Commercia l  O peration Date for that Un it  being a date n ot later than  

twenty-on e  (21 )  days after the date of  the n ot ice . N oth ing i n  th is  C lause  sha l l  req u i re 

each U n it to be comm issioned seq uent ia l ly. 

6 .10 Plant Commercial  Operations Tests : Fol lowing satisfactory com p letion of the U n it 

Com mercia l  O perations Tests for each U n it, the Sel ler sha l l  conduct the  P lant  

Com mercia l  O perations  Tests.  U pon satisfactory com pletion of  the P lant  Com mercial 

Operations  Tests the Sel ler sha l l  procure the issue of a certificate of the I ndependent 

E ngineer add ressed to KPLC and the Sel ler, ce rtifying, without any mate ria l 

q u a l ificat ion, that the Sel ler has  i n stal led a l l  p lant and  eq u ipment specified in the 

Funct ional  Specification,  that  the P la nt's Com m iss ion ing has  been com p leted, that  

the P lant is ava i lab le for fu l l  comm ercia l  operation and  certify ing that the Contracted 

Ca pacity ach ieved by the P lant  d u ring the Contracted Ca pacity Test forming part of 

the P lant Commercia l  Operations Tests is not less than  n i nety-five per cent  (95%) of 

the Contracted Ca pacity at the Signatu re Date . The Sel ler sha l l ,  upon issue  of the 

certificate, give not ice to KPLC of a date ( the "Ful l  Commercial Operation Date" ) 

being a date not later than twenty-one (21 )  days after the date of the n otice . 

6 . 11  Commissioning and testing output : K P LC sha l l  pay Energy Charges and  Fue l  Charges 

to the Sel ler for al l Net E lectrica l Output suppl ied after the F i rst Com m iss ion ing Date. 

6 .12  KPLC fa i lure to  take electricity from the First Commissioning Date: 

(a) If the Sel ler is de layed i n  ach ieving the Fu l l  Commercia l  Operation Date by 

the Requ i red Fu l l  Co m mercia l O peration Date by reason of a breach by KPLC 

of th is  Agree ment or  a K P LC System I nterruption, or by reason of KPLC's 

fa i l u re, when reasona bly requested by the Sel ler  (A) to authorise con nection 

to the KPLC System;  or  (B)  to issue Des patch I n structions, ( both (A)  and  (B )  

p u rsuant to  Clause 6 .7 ) ;or  (C) to  provide the  req u isite load (with in the  

System Cha racterist ics) for the purposes of conducting the U n it Tests or the  
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P lant  Com m e rcia l O perations  Tests (as the case may be) (the period of such 

de lay being a "KPLC Commission ing Delay"),  KPLC sha l l  pay to the Se l ler  

from the Requ ired Fu l l  Co m mercia l  O pe ration Date u nt i l  such t ime as the 

Se l l e r  is ab le  to cond uct the P lant  Co m mercia l  O peration s  Tests and  ach ieve 

the F u l l  Com m ercia l  O peration Date, an a mo u nt equa l  to the esca lab le  and 

non-esca lab le  component of the Ca pacity Payme nt based on the Contracted 

Ca pa city at the S ignature Date, with such payment to be made monthly in  

a r rears ( p ro-rated fo r a ny pa rtia l month) ,  p rovided that KPLC's l i ab i l ity to 

pay any add it iona l  a mo u nt under  th i s  C lause 6 .12(a )  with respect to a KPLC 

Com m ission ing  Delay sha l l  cease upon the ear l ier  of: (x)  the actua l  Fu l l  

Com me rcia l O peration Date; or (y) the exp i ry of the period determined 

u nder  Cla use 6 . 1 2  (b) below. 

( b )  Without l im it ing C lause 6 . 12(a ) ,  i f  and  to  the extent tha t  the Sel ler  i s  

de layed in  ach ieving the F u l l  Com mercia l  Operation Date by  the Requ ired 

F u l l  Co m mercia l O peration Date by reason of a b reach by LAPSS ET of the 

Lease, a b reach by KPLC of th is  Agreem ent, a K P LC System I nterruption,  

Force M ajeu re affecting KPLC, or by reason of KPLC's fa i l u re, when 

reasonab ly  req uested by the Se l ler  (A) to authorise co n nection to the KPLC 

System; or (B )  to issue Despatch I n struct ions, ( both (A)  and  ( B) p u rsuant to 

C lause 6 .7 ) ;or  (C)  to provide the req u isite load (with i n  the System 

Ch a racteristics ) for the p u rposes of cond ucting the U n it Tests or the Plant 

Com m e rcia l  O perations Tests (as the case may be), the Long Stop Fu l l  

Com m e rcia l O peration Date and the Req u i red F u l l  Com m e rcia l O peration 

Date sha l l  be extended day for day by the a m o u nt of such de lay or such 

longer per iod as agreed by the Parties. Where the Parties fa i l  to agree the 

matter sha l l  be refe rred to an  Expert p u rsuant  to C lause 18 .2 .  

(c)  If the Capacity d eterm ined d u ring  the Plant Com m e rc ia l  Operation Tests is  

demonstrated to be d ifferent from the Contracted Ca pacity at the Signature 

Date, then the Se l ler  sha l l , u sing the Capacity determined d u ring the P lant 

Com m e rc ia l  O peration Tests, calcu late the non-esca lab le  and  the escalable 
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com ponent of the Ca pacity Payment for the Relevant Period and 

appro priate adjustments sha l l  be  made to  the next fo l lowing invoice pay to  

KPLC the  difference. 

( d )  T h e  period d u ring which KPLC ma kes payment t o  t h e  Sel ler p u rsuant t o  

Clause 6 .12(a )  s h a l l  b e  the "Re levant Period" .  F o r  a period eq ua l  t o  t h e  

Re leva nt Period im med iately p rior  t o  t h e  expiration o f  the Term, 

com mencement of the Term being the Fu l l  Commercia l  Operation Date, 

( "End Period" )  ( b ut not in  any other circu msta nce of term i nation ) 

notwithsta nd ing any other  provisions of th is Agreement, KPLC sha l l  be 

u n der no obl igation to pay to the Sel ler  ( i )  a sum equa l  to the Capacity 

Payment, ca lcu lated as  the p rod uct of the non-escal able component of the 

Ca pacity Charge Rate and the Contracted Ca pacity at the Signature Date or 

( i i )  if Clause 6 . 12(c) a pp l ies, then a sum equa l  to the Ca pacity Payment 

ca lcu lated as the p rod uct of the non-esca lable com ponent of the Ca pacity 

Ch arge Rate and the Contracted Capacity determ ined d u ring the U n it 

Com mercial O peration Tests or the P lant  Commercia l  O peration s  Tests . 

(e )  If  the Se l ler  fa i ls  to ach ieve the Fu l l  Commercia l  O peration Date by the Long 

Stop Fu l l  Commercia l Operation Date, then the provis ions of C lause 6 .15  

sha l l  app ly. 

P rovided that if such fa i l u re of KPLC to ta ke e lectricity is occas ioned by (i) a delay to 

the construction and  operation of the KETRACO Tra nsmission l ntercon necto r  or ( i i )  a 

Coa l Del ive ry I nfrastructu re Fa i l u re, KP LC sha l l  not be l iable to pay to the Se l ler a n y  

a mounts under  th is  Clause 6 . 1 2  i n  which case t h e  Sel ler sha l l  seek red ress u nder the 

GOK Letter of  Support, however, for the avoidance of  doubt , the extens ions to the 

Long Stop Fu l l  Commercial O peration Date and the Req u i red Fu l l  Com merc ia l  

Operation Date referred t o  in  Clause 6 .12 (b) s h a l l  app ly Provided further that i f  t h e  

Sel ler rece ives payment from GOK u nder  t h e  GOK Letter o f  S u pport in  respect of t h e  

fa i l u re o f  KPLC t o  take e lectricity occas ioned b y  t h e  events in  th is proviso then t h e  

provisions  o f  Clause 6 . 1 2  (d )  sha l l  app ly mutatis mutandis. 
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6 . 1 3  Appointment of Independent Engineer :  For the p u rposes of C lauses 6 .8, 6 . 9  a n d  

6 . 10, t h e  Sel ler  s h a l l  not less t h a n  th ree (3) months p rior  to the commencement o f  

the  tests u n d e r  C lause 6 .8, C lause 6 .9  a n d  Clause 6 . 10 a ppoint  a n  i ndependent 

s u itab ly  q u a l ified p rofessiona l  engineer approved by KPLC who sha l l ,  inter alia, 

witness the Com m ission ing and  test ing of the P l ant  pursuant  to th is  Clause 6 

( " I ndependent Engineer" ) .  The Parties agree that they sha l l  endeavour  to appo int  

the  I ndependent  E ngineer i n  consu ltation with the F ina nc ing Parties such that on ly  

one  I n dependent Eng ineer  is requ i red for the d eve lopment and  fin a nc ing o f  the  

P l a nt .  If  KPLC fa i l s  to  a p p rove such  a ppointm ent, the Se l l e r  sha l l  have  the right t o  

req u est the I ntern ationa l  Chamber  of Commerce ( ICC) I nternat iona l  Centre for 

Expert ise to make such  a ppointment a n d  such a ppointment sha l l  be b ind ing on the  

Se l le r  a n d  KPLC. A l l  fees and  costs paya ble i n  respect of  the I ndependent  Engineer  

( i nc l ud ing  those incu rred i n  m a king such appo intment)  sha l l  be borne by the Sel ler. 

6 . 14 Fa i lu re to Achieve Fu l l  Commercial  Operation Date by the Requ i red Fu l l  

Co m mercial Operation Date : I f  t he  Sel ler  does not  p u rsuant  to  Clause 6 . 10 notify 

K P LC of the Fu l l  Commercia l  O peration Date on or  before the Req u i red F u l l  

Co m mercia l  O pe ration Date then for each d a y  occu rr ing after t h e  Req u i red F u l l  

Com me rcia l  O pe ration Date and  u nt i l  such day as the  F u l l  Com mercia l  O perat ion 

Date occu rs, K P LC sha l l  be entitled to d raw from the Construction Secu rity the Dai ly  

L iq u idated Damages Sum ( provided that the aggregate Da i ly  L iqu idated Da mages 

S u m  to wh ich  KPLC sha l l  be entit led p u rsuant to th i s  Section 6 . 14 sha l l  in no eve nt  

exceed the a mount  of  the Con struct ion Secu rity) . KP LC's so le  and exc lus ive remedy 

aga i n st the Se l ler  for  any  d i rect o r  i nd i rect loss, cost or  expense that K P LC incurs as a 

resu lt of the events described here in sha l l  be as p rovided i n  this C lause 6 . 14 .  

6 . 15  Fai lu re to Achieve F u l l  Commercia l  Operation Date by  the Long Stop Fu l l  

Commercial  Operation Date : I f  the  Fu l l  Commercia l  O peration Date has  not  occurred 

by the Long Stop Fu l l  Com mercia l Operation Date: 

(a )  t h e  Se l ler  sha l l  repay t o  KPLC a l l  amou nts paid b y  KPLC t o  the Sel ler  under  
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Cla use 6 .12 together with interest thereon at the Defa ult  Rate; and  

( b )  KPLC may: 

( i )  demand  payment i n  fu l l  under  the Construction Secu rity; and/or 

( i i )  serve notice of  te rmination of th is Agreement/ such notice to ta ke 

i m med iate effect and  such terminat ion sha l l  be s u bject to the 

provisions of C lause 17. 

KPLC's sole and exc lusive remedy aga i n st the Seller for any d i rect or  ind i rect 

loss/ cost or expense that KPLC i ncurs as a resu lt of the events descr ibed 

herein sha l l  be as p rovided in  th is  C lause 6 . 15 .  
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Clause 7 :  O perating and Despatch Procedu res 

7 . 1  Operat ion :  Th e Se l ler  sha l l  d u ring the O perating Period operate the P lant  in  a man n e r  

cons isten t  w i t h  P rudent Operat ing P ra ct ice a n d  i n  comp l i ance with Despatch 

I nstruct ions with a view to m a king the Contracted Capac ity Ava i lab le  to KPLC and t h e  

Se l ler  sha l l  operate the P lant  i n  accordance with the  O pe rat ing Ch a racteristics. 

7.2 Notification :  I n  accordance with the O perating and Despatch P roced u res a nd a n y  

p roced u res agreed or  dete rmined u nder  Clause 7.4, t h e  Se l ler  sha l l  kee p K P LC informed 

by regu la r  da i ly d ec laratio n s, together  with  prompt decla rat ions of  a ny cha nges, of  t h e  

Ava i l ab le Capacity a n d  a n y  impa i rment o f  t h e  P la nt 's  O perating Cha racteristics, p rovide d  

that d u ring  P l an ned Ma intenance o f  a U n it that U n it sha l l  b e  dee med to b e  d eclared t o  

b e  U na va i l ab le  u n less t h e  Se l ler  makes a contra ry dec laration .  If  t h e  Se l ler  fa i l s  t o  give a 

dec larat ion i n  respect of Ava i lab le  Ca pacity, then the Ava i lab le  Ca pacity sha l l  be deeme d  

t o  b e  equa l  t o  zero u nt i l  such t ime as  a decla ration o f  Ava i lab le  Capacity i s  su bseq uent ly  

made .  

7 .3 Despatch I nstructions :  KPLC sha l l  i ssue Despatch I n struct ions cons istent with and  with i n  

the F u n ctio n a l  S pecification, the p reva i l i ng declarat ion of Ava i l ab i l ity and  any  declared 

i m pa i rment of the P lant's O perating Cha ra cteristics, and a ny Despatch constrai nts and i n  

accorda nce with the O perat ing and  Despatch P roced u res and  any  proced u res agreed 

u n der  Cla u se 7 .4 and  sha l l  ensure that the KPLC System ma inta ins  and  com p l ies wit h  

a n d  does n ot d eviate from the System Cha racteristics. I n  add it ion ,  KPLC sha l l  at a n y  

g iven t ime despatch t h e  P lant a t  n o  less than  t h e  M i n i m u m  Despatch Req u i rement, 

provided that KPLC may, i n  accordance with Prudent Operating P ractice, req u i re the U n it 

o r  P l ant  to be shut down due to K P LC System I nterru ption or  a n  event of Force M ajeu re . 

7 .4 Further  proced ures: The Pa rties sha l l , not later than the F i rst Com m iss ioning Date, agree 

( in  accordance with  and  cons istent with  the Operat ing and  Despatch Procedu res, and a l l  

other terms o f  th is  Agree ment, a n d  a n y  a p p l ica ble Lega l Req u i reme nts) such furth e r  

procedu res a s  sha l l  b e  necessa ry i n  accord a n ce with P rudent Operating Practice for t h e  

Despatch o f  the P l a n t  and  operat iona l com m u n ications between t h e  Part ies .  If t h e  
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Pa rties a re u na ble to agree on any s pecific proced u res by the F i rst Com m iss ioning Date, 

th ese sha l l  be referred to an Expert for determination in  accorda nce with Clause 18 .2 .  

W h i le the  Expert is adjud icating the matter, t he  Parties sha l l  ab i de  by  exist ing KPLC 

procedu res existing at the t ime.  If circu msta nces arise subseq uent to the F i rst 

Com mission ing Date, which either Pa rty deems to req u i re cha nges in p roced u res, the 

Parties sha l l  work togethe r  in  good fa ith to esta bl ish p roced u res satisfactory to both 

Pa rties, giving due  consid eration to issues of safety and any economic effect on the 

Pa rties wh ich m ight result from such revised p rocedures. I f  the Parties a re u nab le to 

agree on any such p roced u res relating to matters of  safety, these sha l l  be referred to an 

Expert for determin ation i n  accordance with  C lause 18.2 .  Whi le  the Expert is 

adjud icating the matter, the Pa rties sha l l  a b ide by existing p roced u res, or if there a re 

none ap pl icab le, app l i cab le  KPLC p roced ures exist ing at the t ime. 

7 .5 . 1  Over-generation : I n  the event that  the Sel ler  over a period of  fou r  (4) or more 

consecutive Sett lement Periods de l ive rs to KPLC e lectricity in excess of the Despatch 

I n struct ions, KPLC may by notice req u i re the Se l ler  to com p ly with Despatch 

I nstruct ions and if such excess de l ivery contin ues, the Sel ler sha l l  not be entitled to 

receive the Energy and Fue l  Charges in respect of any excess de l ivery 

notwith sta nd ing any other p rovision in th is Agree ment to the contrary .  However, i n  

t h e  eve nt that no notice is given b y  KP LC, KPLC s h a l l  p a y  t o  the Sel ler  the Energy and  

Fue l  Charges in  respect of  any excess de l ivery. 

7 .5 .2  Under-generation: I n  the event that  the Sel ler  over a period of two (2)  or more 

consecutive Sett lement Periods del ivers to KPLC e lectricity which is  less than the 

quantity req u i red by the Despatch Instructions other  than as a resu lt of a KPLC 

System I nterruption ( "under-generation" )  the Sel ler's Decla red Ca pacity sha l l  be 

deemed to be equa l  to twice the Net E lectrical Output for each Sett lement Period i n  

wh ich there is an  u nder-generation. F o r  avoida n ce o f  doubt t h i s  Clause 7 . 5 . 2  sha l l  

on ly apply when the q ua ntity req u i red by the Despatch I nstruction is less  than the 

Decla red Ca pacity. 

7 .5 .3  Notice : Any notice given by KPLC u nder  Cla u ses 7 .5 . 1  sha l l  be given th rough 

recorded telephone conversation or i n  writing and de l ivered to the Se l ler  or by 
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facs im i le to the Se l ler  at the add ress, and  m a rked for the attention of the person,  

s pecified i n  Sched u le 8 or  such  othe r  address or  person from t ime to t ime designated 

by the Sel ler and such notice sha l l  be deemed to be received u pon confirmation of  

u n interru pted tra nsmiss ion by a tra n smission report p rovided that  such notice s ha l l  

be co nfi rmed by  letter sent by  hand  or post, but  without prejud ice to  the  origin a l  

facs im i le n otice.  
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Clause 8: Maintenance and Repair  

8.1  The Seller's Obl igation :  The Se l ler  sha l l  operate, ma inta in  and re pa i r  the P lant i n  

accorda n ce with Prudent O perating Practice t h e  Appl ica b le  Engineer ing and  

Environ mental  Standards d u ring the  Operating Period . Notwithsta nd ing a ny other  

provisions  of  th i s  Agreement, any changes to the  App l ica ble Engineer ing a n d  

Envi ron mental  Sta ndards after t h e  Signatu re Date s h a l l  not req u i re t h e  Se l ler  to a lter 

or a mend the P la nt, u n less expressly req uested to do so by KPLC and consented to 

by the Se l ler, or req u i red pursuant to a Legal Req u i rement or  co nsented to by KPLC 

on the req uest of the Sel ler .  

8 .2 Planned Ma intenance:  The Sel ler sha l l  be entitled to withd raw each U n it fro m  

operation for P lan ned Ma intena nce a n d  inspection in  each O perating Year for 

periods n ot exceed ing those specified in Schedule 4 or as may  otherwise be agreed 

in accorda nce with Cla use 8 .3 .  

8 .3 Planned Maintenance Programme:  The progra m me of P l a n ned Ma intenance for 

each Operating Yea r  sha l l  be esta b l is hed as fo l lows: 

( a)  The Se l ler  sha l l  not later than seve nty (70) d ays before the start of each 

O pe rating Yea r submit to KPLC proposed dates for P l a nned Ma intenance in 

that O perating Year; 

( b) K P LC may with in  twenty (20) days after receivi ng the Se l ler 's p ro posed dates 

n otify the Sel ler of a lternative dates which KPLC prefers, in  which case the  

Parties sha l l  consu lt  and the  Se l l e r  sha l l  u se  reasonab le endeavou rs to  

accommodate KP LC's p roposa l ;  

(c) not less than  th i rty (30) days before the start of the releva nt O perati ng Yea r  

the Se l ler  sha l l  issue a fina l  p rogra mme for P la nned Mai ntena nce i n  

accordance with t h e  agreement  rea ched b y  consu ltation u nder  Clause 8.3( b )  

p rovided that  where no agree ment was reached then KPLC's last notified 
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a lternat ive dates sha I I  p reva i l .  

8.4 Changes to P rogramme:  The Pa rties sha l l  cooperate a nd use their reasonab le  

en deavo u rs to  accom modate any reasonab le  req uest by  either Pa rty to reschedu l e  

a n y  P l an ned M a i ntenance i n  any  O pe rat ing Year .  

8 .5 M aintenance Outages : Without p rej u d ice to Clause 8 .1  and  subject to app l icab le  

n ot ificat ion req u ireme nts u nder  the O pe rat ing and  Despatch P rocedu res, nothing i n  

th i s  Agreement sha l l  ob l ige t h e  Sel ler  t o  take a U n it o u t  o f  o peration a t  the start o f  

the releva nt  period s pecified i n  t h e  p rogra m m e  for P l an ned M a intenance n o r  

prevent the Se l ler  from return ing a U n it t o  operation before t h e  end o f  such period. 

8.6 Other Outages: Nothing i n  this Agreement sha l l  p revent the Sel ler fro m carrying out  

m a intena nce or  repa i r  of  the  P l an t  (and  ta king a U n it out  of  o peration for th is  

p u rpose) at t imes other than  d u r ing P l anned M aintenance where such ma intena n ce 

or  repa i r  ca nnot, in accorda n ce with Prudent O pe rat ing P ractice, be deferred to t h e  

next sched u led P l an ned Ma intenance or u p o n  the occu rrence o f  a n y  outage. 

8 .7  KPLC Maintenance :  KPLC sha l l ,  i n  accorda nce with  Prudent  Operating P ractice, 

m a i nta in  and  repa i r  KPLC System,  and  sha l l  u se reasona ble endeavo u rs to coordinate 

the t im ing of such ma intenance and repa i r  with the Sel ler 's P lan ned M a intena nce. 

8 .8 Revision to Contracted Capacity: Not less than  once i n  every period of twe lve (12 )  

months  the Se l le r  sha l l  conduct a Contracted Ca pa city Test. Fol lowing a Contracted 

Capacity Test the Contracted Capacity sha l l  be revised i n  accorda n ce with the results 

of such test p rovided that the Contracted Ca pacity may not be g reater tha n o n e  

h u n d red p e r  cent { 100%) o f  t h e  Contracted Ca pacity a t  t h e  S ignature Date o r  t h e  

Cont ra cted Ca pacity d etermined p u rsuant  t o  C lause 6 . 10 .  

8 .9  Attenda nce at Contracted Capacity Test : The Se l ler  sha l l  g ive KPLC a not ice of n ot 

less than  th ree {3) bus iness days of its intention to cond u ct a Contracted Capacity 

Test a n d  KPLC sha l l  be entitled to atte nd or send rep resentatives to witness such 

test. 

8 .10 Additional  Contracted Capacity Tests : I n  add it ion to the Contracted Capacity Tests 
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provided for in Cla use 8.8 either Pa rty may at any t ime a nd fro m t ime to t ime ca l l  for 

a Contracted Capacity Test and the provis ions of Cla uses 8.8 (oth er than  the fi rst 

sentence thereof) and 8.9 sha l l  app ly  thereto, mutatis mutandis . 

8 .11  Avai labi lity Fai lure: If, with in  seventy-two (72 )  hours of  an  Ava i l ab i l ity Fa i l u re, KPLC 

ca l l s  for a n  add itiona l  Contracted Ca pacity Test (wh ich sha l l  be ca rried out with i n  

two (2 )  d ays after the n ot ice i n  which KPLC ca l ls for such  test) then  for the period 

begin n i ng from the Sett lement Period with i n  which such Ava i l ab i l ity Fa i l u re occurred 

and end ing  when the Contracted Ca pac ity has been agreed or  dete rm i ned p u rsuant  

to the res u lts of  the Contracted Ca pacity Test, the Contracted Ca pacity for such a 

period sha l l  be equa l  to the Ava i l ab le  Ca pacity of the P lant for the Sett lement Period 

in  wh ich such Ava i l ab i l ity Fa i l u re occu rred .  

8 .12 Fai lu re to Conduct Test: I f  the Se l ler  fa i l s  to con duct a Contracted Capacity Test 

ca l led by KPLC pursuant  to C lause 8 . 10 or Cla use 8 .11  (other than due to ( i )  Force 

Majeure affecting either  the Se l ler  or KP LC, ( i i )  a defa u lt by KPLC u nder th is  

Agreement or ( i i i )  a KPLC Syste m I nte rru ption which prevents the Se l ler  fro m  

u nderta king such Contracted Ca pacity Test), then the va lue of t h e  Contracted 

Ca pacity (in MW) sha l l  from the time the notice ca l l i ng  for such test was issued unt i l  

a Contracted Ca pacity Test is conducted, be deemed to be equa l  to fifty per ce nt 

(SO%) of the Net E lectrica l O utput ( in MWh) de l ivered by the Sel ler i n  the twenty

fou r  (24) hours p receding KPLC's notice ca l l ing for such test d ivided by the n u m ber of 

hou rs d u ring such twenty-fou r  (24) hou r  period in  wh ich the Sel ler actua l ly de l ive red 

energy to KP LC. Where the Se l ler  fa i l s  to conduct a Contracted Ca pacity Test due to 

Force M ajeu re affecting the Sel ler, the Se l ler  sha l l  with in  fou r  (4) Sett lement Periods 

occu rr ing after the Sett lement Period d u ring  w h ich the event of Force Maje u re 

occu rs notify KPLC of a red u ction in the Decla red Ca pacity and  if the Sel ler  fa i l s  to so 

do then the va lue of the Contracted Ca pacity ( in MW) sha l l ,  from the t ime the not ice 

ca l l i ng for such Contracted Ca pa city Test was issued u nt i l  a Contracted Capacity Test 

is cond u cted, be deemed to be equa l  to fifty per cent (SO%) of the Net E lectrica l 

Output ( i n  MWh) del ivered by the Se l ler  i n  the twenty-fou r  (24) hours p reced ing  

KPLC's n ot ice ca l l ing for such test d iv ided by the n u m ber of  hours d u ring  such  

twenty-fou r  (24) hour  period i n  wh ich  the Se l le r  actua l ly de l ivered energy to  KPLC. 
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Where the Se l ler  fa i l s  to cond u ct a Contracted Ca pa city Test due  to Fo rce Majeu re 

affect ing K PLC, a KPLC System I nterru ption or  a defa u lt by K P LC which p reve nts t h e  

Se l ler  from u nd e rtak ing s uch Contracted Ca pacity Test, the Se l ler  sha l l  accordingly 

not ify K P LC and the Contracted Ca pa city ( in MW) sha l l , from the t ime the not ice 

ca l l i ng  for such Contracted Cap acity Test was issu ed and u nt i l  the Force M ajeure, th e 

KP LC System I nterru ption or  the  d efa u lt by KPLC is removed, be deemed to be eq u a l  

to t h e  Contracted Capacity p reva i l i ng  before such n otice ca l l i ng  for a Contracted 

Ca pac ity Test was  i ssued .  

8 .13 Disputes: Any D ispute as to the resu lts of  a Contracted Ca pacity Test sha l l  be 

referred to a n  Expert for  determin ation in  accorda nce with Cla use 18.2 .  Du ring th e  

pe riod that such Dis pute exists, the Co ntracted Ca pacity sha l l  be that deemed b y  

K P LC a s  p reva i l i ng p rior to the n ot ice ca l l i ng  for such test and  Ca pacity Payme nts 

sha l l  be ca lcu lated us ing such Contracted Ca pacity ( "Deemed Payment" ) .  I f  t h e  

Contracted Ca pacity determined by the Expert is d ifferent from that used whi le the  

D ispute existed, t hen  the  Se l ler  sha l l, u s i ng  the  Contracted Capacity determined by  

the  Expe rt, ca lcu late the  Capacity Payment for the  period d u ring wh ich the  Dispute 

existed ( " Co rrect Payment")  and a p p ropriate adjustments sha l l  be made to the next 

fol lowing invo ice so to recover from KPLC or pay to K P LC (as the case may be )  

mo neys equa l  to  the  d iffe re n ce between the Correct Payment and  the  Deemed 

Payment, i nc l ud ing i nterest at the Defa u lt Rate on such d ifference.  

8 . 14 Low Avai labi l ity and Th reshold Ava i labi l ity: 

8 .14. 1 Avai lab i l ity Restoration :  If in  a ny period of fou r  (4) con secutive months after  

the Fu l l  Com mercia l  O perat ion Date, the Average Ava i l ab i l ity i s  less tha n 

eighty pe r cent (80%) of the Contracted Ca pacity at the Fu l l  Commercia l 

O pe rat ion Date other than  due  to a Fo rce Majeure event, then the Sel ler  sha l l  

(without  prejud ice t o  the r ights of KPLC under  C lause 8 . 1 6  a n d  C lause 15 . 1 )  

with i n  one ( 1 )  month p rovide a n d  imp lement  a p rogra m m e  to restore 

Ava i l ab i l ity to the Target Ava i l ab i l ity 

8 .14.2 Threshold Ava ila bi l ity: If the Sel ler  fa i l s  to ach ieve the Th resho ld Ava i lab i l i ty 

for fou r  (4)  months consecutively after the Fu l l  Com mercia l  O pe ration Date 
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other than due to a Force Majeu re event, the Sel ler sha l l  be deemed not to 

have acted in accordance with Prudent O perating Practice and  KPLC sha l l  

have the right to  req u i re the Sel ler  to  immed iately give notice of  term inat ion 

of the Operat ing and  Ma intenance Agreement to the operations a n d  

ma intenance contractor and  req u i re t h e  Sel ler  t o  enter into a n ew O perat ing 

and  Maintenance Agreement with an  operations and m a intenance contractor 

of eq ua l  or more experience than the erstwh i le, with i n  six (6) months of the  

date of the Sel ler's rece i pt of  KPLC's notice to  such effect. 

8 .15 Operating & Maintenance Agreement: The Sel ler  sha l l  make ava i la b le to KPLC a 

copy of the O perating and  Ma intena nce Agreement within sixty (60} days from the 

S ignature Date and sha l l  the reafter submit to KPLC each subsequent O perating a n d  

M a intenance Agreement. 

8.16 Low Avai labi l ity Pena lty: Notwithsta n d ing the implementation by the Se l ler  of  the 

remed ia l  progra mme pursuant  to C lause 8 .14 .1  and  8 .14.2, i f  in  any  per iod of  s ix  (6 }  

consecutive months fo l lowing the occurrence of  the Fu l l  Com mercia l  Operation Date 

the Average Ava i lab i l ity is less than  e ighty per cent (80%) of the Contracted Ca pacity 

at the Fu l l  Commercial  O peration Date (the " Low Avai labi l ity " )  other than  due to a 

Force Majeu re event then the Capacity Payments sha l l  be adjusted in accordance 

with Part D of Sched u le  6 .  

50  



Clause 9 :  Sale and  Purchase of Elect ricity and Fuel  P rocu rement 

9 . 1  Payments prior t o  t h e  F u l l  Commercia l Operation Date : Pr ior to t h e  F u l l  Commercia l 

O p e ration Date, KPLC sha l l  pay to the Se l ler  such sums  as may be paya ble i n  

accorda nce with C lauses 6 . 1 1, 6 . 12  and  9 .7A.  

9 .2 Sale and Purchase : Except as  p rovided fo r in C lause 9 . 1, the Sel ler sha l l  se l l  and K P LC 

sha l l  p u rchase in accordance with th is Cla use 9 a l l  the Net E lectrica l Output  de l ivered 

i n  a ccordance with D espatch I n structio ns .  

9 .3 Energy Charges : KPLC sha l l  pay the Se l le r  Energy Ch a rges ascerta ined i n  accorda nce 

with  Part A of  Schedu le 6 i n  respect of  a l l  N et E lectrica l O utput de l ivered in  

acco rd a nce with  Despatch I nstruct ions .  

9 .4 Fue l  Cha rges :  KPLC sha l l  pay the Se l le r  Fue l  Charges ascerta i ned in  a cco rdance with 

Pa rt B of Sched u le 6 i n  respect of a l l  N et E lectr ical  O utput de l ivered in accordance 

with Despatch I n struct ions .  

9 .5  Del ivery: E lectrica l en ergy so ld and  pu rchased u nder  th is  Agreement  sha l l  be 

de l ivered by the Se l le r  at the De l ivery Po int. 

9 . 6  Metered Quantities : The  q u a ntities of  Net  E lectrical Output de l ivered to KPLC sha l l  

be metered a n d  determined i n  accordance with t h e  p rovis ions o f  C lause 11 .  

9 . 7  Ca pacity Payments: K P LC s h a l l  i n  respect of  the  month  i n  wh ich the F u l l  Commerc ia l  

Operation Date occurs and  fo r each month thereafte r d u ring  the Term pay the Sel l e r  

for t h e  Contracted Ca pacity (with adjustments reflect ing Ava i l ab i l ity), in  a ccordance 

with Part D of Sched u le 6 p rovided that if the Fu l l  Com m e rcia l Operat ion Date occu rs  

other  than  on the  first (Pt) day of  the month then  in  the month  i n  wh ich the F u l l  

Com m e rc ia l  O pe ration Date occu rs, the Capacity Payment fo r that month sha l l  b e  

p ro-rated for the n u m ber o f  d ays from the F u l l  Com mercia l  O peration Date u nti l  the  

last day of  that  month .  

9 . 7A I nterim Capacity Payments: K P LC sha l l  pay the Se l ler  for the capacity of each U n it 

that is made ava i lab le  by the Se l le r  and  despatch ed by KPLC (with adjustments 

reflect ing the actua l  U n it ru n n i ng h o u rs )  in  accorda nce with Pa rt C of Sched u le 6 
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starting from the month i n  wh ich the Commercial Operations Tests of the first U n it 

are com pleted and  for each month thereafter u nti l  the start of the P lant  Com mercia l  

O pe rations tests ("I nterim Capacity Payments" ) .  

9 . 8  Further Provisions:  T h e  further provis ions o f  Sched u le 6 sha l l  take effect for t h e  

p u rposes o f  determ in ing t h e  amou nts from t i m e  t o  t ime paya ble b y  KPLC b y  way of 

E nergy Charges, I nterim Capacity Payments, Capac ity Payments and  Excess Sta rt 

Cha rges. 

9 .9  Despatch: KPLC intends to  despatch the P l ant  accord ing to  economic  merit order  

p rovided that i t  sha l l  h ave no l i ab i l ity under  th is  Agreement or ot�erwise due to  its 

fa i l u re to do  so save that KPLC's ob l igation to make Ca pacity Payments under  Cla use 

9 .7  sha l l  conti nue  and shal l  not be affected by th is C lause.  

9 . 10 Change in Tax: I n  Sch edule 10, the Sel ler  has  identified a l l  the Taxes a p p l icab le at 

the Signatu re Date to the Sel ler  in respect of the Se l ler's activities hereu nder .  lf there 

is a Cha nge in Tax, e ither Pa rty may with in  s ix (6 )  months of the cha nge occu rri ng  by 

notice to the other seek an  adjustment to the  Energy Charges or Ca pacity Payments 

which wi l l  have the effect of p lac ing the Se l ler  i n  the same fina ncia l  position as it 

wou ld  h ave been i n  had  the change not occ u rred .  If the Parties sha l l  fa i l  with i n  t h i rty 

(30) days fo l lowing a notice under  this Cla u se 9 .10 to agree u pon such adjustment 

either Pa rty may refer the matter to an  Expert for determination in  accorda nce with 

C lause 18.2 .  Wh ere an  adjustment has been agreed or determi ned by a n  Expert 

pursuant  to th is Cla use 9 . 10 the Parties sha l l  with in  th i rty (30) days of such 

agreement submit the agreed adjustment to the Energy Regu latory Com m ission for 

approva l of the adjustment to the Energy Charges or  Ca pacity Payments agreed 

between the Parties. In the event that either :  (a) the Energy Regu latory Com miss ion 

does not a pprove the adjustment of the Energy Cha rges or Ca pacity Payments with i n  

n inety ( 90 )  days o f  t h e  Energy Cha rges or  Ca pacity Payments being agreed b y  the  

Parties or determined by  the Expert; o r  ( b )  the Energy Regu latory Com mission 

approves the adjustment of  the Energy Charges or Ca pacity Payments and  such 

adjustment resu lts i n  KPLC having to m a ke a payment to the Sel ler in relation to 

add itio na l  Energy Cha rges or Capacity Payments paya ble as a resu lt of the Cha nge in 

Tax which payment KPLC is u na b le to pass th rough to its customers, KPLC sha l l  notify 
52 

Pl 



t h e  Se l le r  of such i nab i l ity with in  th irty (30) days of Energy Regu latory Com m ission ' s  

a p p rova l a n d  s h a l l  n o t  be l iab le  to t h e  Se l ler  t o  m a ke s u c h  payment a n d  t h e  Se l l e r  

s h a l l  be entit led t o  d e m a n d  fo r and  receive payment fro m t h e  GOK  p u rsuant to t h e  

G O K  Letter s u c h  that s uch payment wou ld have the effect o f  p lac ing the Sel ler  i n  t h e  

s a m e  fina n cia l posit ion a s  i t  wou ld have been had the Change in  Tax n ot occurred. 

9 . 1 1  Change in  Law : I f  there i s  a Cha nge in  Law, e i ther  Pa rty may notify t h e  other Party o f  

such event.  The Parties wi l l  m eet to determ ine  a cou rse o f  act ion i n  m itigating t h e  

im pact o f  s u c h  Ch ange i n  Law inc lud ing ( i )  p rovid ing a l l  rea sonable assista nce i n  

d iscuss ions with G O K  a n d  a l l  other releva nt  pa rties, a n d  ( i i )  both Pa rties sha l l  m a ke 

a l l  a p p l ications as may be req u i red to m itigate the im pact of such Change in Law. The  

Pa rties sha l l  u se  the i r  respective best endeavou rs to  obta in  the a pprova l of t h e  

Ene rgy Regu latory Com m iss ion t o  t h e  agreed cou rse o f  actio n,  inc lud ing a n y  

a djustments t o  t h e  ta riffs or o ne-off payments as m a y  b e  agreed between them. I f  

with i n  forty five (45) days of  notification of  the Cha nge i n  Law, the Pa rties have n ot 

agreed a n  a p p rop riate cou rse of action or have fa i led to obta in  the a p p rova l of the  

E n e rgy Regu latory Com miss ion to  the agreed co u rse of  action, the Se l l e r  wi l l  b e  

ent it led t o  commence d iscuss ions with GOK  and  KPLC w i l l  p rovide reasona b le  

ass istan ce i n  such  d iscussions w i th  GOK.  I n  the  event that  the Se l l e r  has  not  been 

fu l ly re i m b u rsed by GOK u nder  the terms of the GOK Letter for the  im pact of a 

Po l it ica l  Event, the Sel ler may term inate th is  Agreement p u rsuant  to Cla u se 15.5 o r  

by written notice to KP LC, determine to cont i nue to perform its ob l igations und e r  

th is  Agreement a n d  i n  th is  case sha l l  confi rm that s u c h  Change i n  Law is  n o  longer a 

Force M ajeu re event pursuant to Cla u se 14 .1, subject to the Term be ing extended by 

such per iod to a l low for the fu l l  recovery by the  Sel ler  or loss of  reven u e  suffered by 

the Se l ler  o r  p rojected to be lost ove r the rema inder  of  the o rigina l  Term.  I n  the 

eve nt  of a d i spute between  the Parties as  to t h e  req u i red period of exten sion of  the 

Te rm the matter w i l l  be referred to a n  Expert p u rsua nt to C lause 18 .2 .  

9 .12 Fue l  Stock:  The Se l ler  sha l l  at a l l  t imes ma inta in ,  in  accorda nce with  Prud ent  

O pe rating Practice, ( a t  the Site) a stock of  Fue l  for the day to  day operation of  the  

P lant  ( such  that  the  Sel ler  ca n perform its ob l igations under  th is Agreement) and the  

Se l l e r  sha l l , i n  accordance with Prudent O perating Practice, a l so ma inta in a stock of  
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Fue l  for the P lant (the "Security Stock" )  which stock sha l l  not be less than the tota l 

amount of Fue l  req u i red to operate the P lant  at fu l l  load capacity fo r a contin uous  

pe riod of  twenty { 20 )  days. If, in  orde r  to  com ply with a Despatch I n struction, the  

Se l le r  has to  use any part of  the  Security Stock i t  sha l l  replace any such part of the  

Secu r ity Stock as i t  sha l l  have used as soo n as reasonably p racticable a n d  in  a n y  

event  not later than fourteen {14)  days after use. The Sel ler  sha l l  provide to KPLC 

such evid ence of q u a ntities of Secu r ity Stock de livered and u sed as KPLC may 

reasonably req uest. If  the Security Stock stored at the P lant i n  any  period fa l ls below 

201,400 m etric tons based on Fue l  with a lower ca lorific va lue of 2 1,000kJ/kg (o r  

such other  q u a ntity of  Fue l  agreed by  the Parties which is req u i red to  run the P l a nt 

at fu l l  load for twenty {20) d ays based on the preva i l i ng  lower calorific va l u e  of the  

Fue l  as set out  in the Fue l  Supply Agreement) other  than due to  a Force Majeure 

event affect ing the Se l ler  or the Fue l  S u pp l ier, then the payments due  to Se l ler  under  

this Agreement sha l l  be adjusted i n  accordance with the  p rovis ions of  Part B of  

Sch ed u le  6 .  

9 .13 Fuel  Procurement Process 

9 .13 . 1  

9 . 13.2 

Scope: The Se l ler sha l l  procu re Fue l  for the P lant in  accorda nce with th is  

C lause 9 .13 .  The Sel ler  sha l l  at i ts  own cost ca l l  for tenders through a 

competitive b idd ing process, eva l uate tenders, prepare and  issue to K P LC 

the Tender Eva luation Report identify ing the proposed fu el  supp l ier and  

the reafter obtain KPLC's consent which sha l l  not be u n reasona bly withhe ld  

o r  delayed, prior to enter ing i nto any  Fue l  S u pply Agreement. 

Tender Documents: The Se l ler  sha l l  prepa re and provide to KPLC a copy of 

the proposed tender  documents. The Se l ler  sha l l  ensu re that the p roposed 

tender docu ments req u ire tenderers to confirm that any Fue l  Su pp ly 

Agree ment that may be entered i nto between the Se l ler  and  the tenderers 

wi l l  conta in  p rovisions dea l ing with or sett ing forth, as a pp l ica b le :  

( a )  q u a ntity and  qua l ity con tro l proced u res inc lud ing but not l i mited to 

the procurement of a qua l ity certificate from an  independent assessor 

54 



9. 13 .3  

9 . 1 3.4  

for each  de l ivery of Fue l  made to  the  P l a nt confirm ing com pl ia nce with 

the F uel  specificat ions and  the proced u re for the replace ment of such 

independent  assessor; 

(b )  de l ivery and  cred it a rrangements; and  

(c )  p ric ing structu re, i nc lud ing but n ot l im ited to  p roposed base p rice a n d  

escalat ion ind ices. 

The key p rovis ions of the I n it ia l Fuel Supp ly Te nder  Docu ments a pproved 

by KPLC u nder  C lause 3 . 1  and  th is Cla use 9 . 13 sha l l  not  be va ried for a n y  

su bsequent  tenders except with the written agreement of t h e  Pa rties. 

KPLC Review of Tender Documents: With in  twenty one (21 )  days of 

receipt of the p roposed tender  documents, KPLC sha l l  e ither :  

(a)  n otify the Sel ler in writ ing that it  does not have any co m ments on the  

proposed tender docu ments; o r  

(b )  n otify the Sel ler i n  writ ing of  any  comments w hich i t  may  h ave on the  

content of  the p roposed te nder  documents and  req u i re the Sel ler t o  

make reasona b le modifications  t o  t h e  sa me .  

The Se l le r  sha l l  have the right to  i s sue  the tender  docu ments at any tim e  

fo l lowing a n ot ificat ion by KPLC p u rsuant t o  C lause 9 . 13 .3 (a ) .  I n  the even t  

that KPLC notifies the Se l ler  p u rsuant to C lause 9 . 13 . 3 (bL a n d  if the Sel l e r  

agrees with KP LC's mod ifications, the Se l ler  sha l l  i ncorporate t h e  

mod ificat ions i nto the p roposed tender  docu ments and  sha l l  re-submit the  

proposed tender docu ments to  KP LC. I f  KPLC does  not  ra ise a ny furthe r  

object ions with in  fou rteen ( 14 )  days of receipt, the Se l ler  sha l l  have the  

right  to  issue the tender docu me nts. I n  the event that the  Se l l e r  and  KPLC 

fa i l  to agree o n  the terms of KP LC's recomm ended mod ificat ions to the  

fue l  tender docu ments, the matter sha l l  be  referred to  the Expert pursua n t  

to Cla u se 18.2 .  

Opening of Tenders:  The Se l ler  sha l l  give K P LC seven (7)  d ays written 
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notice of the d ate on which the Sel ler p roposes to open the fue l  supp ly 

tenders received by the Se l ler .  KPLC sha l l  be entit led to atte nd a nd 

witness such tender open ing.  At the tender open ing, the Se l l e r  sha l l  

prepare and  thereafter make ava i lab le  to  KPLC a report record ing such 

tendered data and  information as  the Parties deem appropriate. 

9 . 13 .5 Tender Eva luation Report: Fo l lowing the receipt by the Se l ler  of tenders, 

the Sel ler  sha l l  prepare and provide to KPLC a deta i led report ( "Tender  

Eva luation Report" ) identifying:  

9 . 13 .6  

9 . 13 .7 

(a )  a l l  b idders from whom te nders have been received; 

(b) the Se l ler' s  se lect ion of the p ro posed fue l  supp l ier and  

(c) the j u st ification for the select ion of the p roposed fu el  supp l ier .  

KPlC Review of Tender Eva luation Report :  With in  fourteen ( 14) days of 

receipt of the Te nder Eva luation Report, KPLC sha l l  have the r ight either:  

(a) to notify the Sel ler in  writ ing that it does not object to the se lection of 

a proposed fuel su p pl ier; or 

(b )  to not ify the Se l ler  in  writ ing of its objection of a p roposed fue l  

su pp l ier  on a n y  of the gro u nds  in  C lause 9 . 13 .7 .  The Parties sha l l  

immed iately thereafter meet in  good faith and  try to  resolve the  

select ion of  such  pro posed fuel  supp l ier .  Any  D isputes u nder  th is 

Clause 9 . 13 .6  sha l l  be referred to a n  Expert for dete rmination 

p u rsuant  to Clause 18.2, 

p rovided that if KPLC fa i l s  to ra ise any  objection with in  the fourteen { 14 )  

day  pe riod as req u i red under  th is C lause 9. 13 .6  i t  wi l l  be deemed not  to  

have any objection to  the  Tender  Eva l uation Report and  the Sel ler sha l l  be  

entitled to  proceed to  award the tender .  

KPlC's Grounds for Objection :  KPLC shal l  have the r ight to object to the 

Sel ler' s  se lect ion of a pro posed fue l  supp l ier  on ly on the fo l lowing 

grou nds :  
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9 . 13 .8  

a )  t ha t  the  cost passed th rough to  KPLC wou ld not be  the  lowest cost 

wh ich  K P LC cou ld be expected to pay in the l ight of comp l i ant tenders  

received by  the Se l ler; 

(b )  that  a p roposed fue l  su pp l ie r  lacks the necessa ry fina n cia l o r  techn ica l  

ca pab i l ity to  perform its ob l igation s  u nder  a proposed Fue l  Sup p ly 

Agreement; 

(c )  that the terms  i n  a proposed Fue l  S u pp ly Agreement a re i nconsisten t  

with t h e  terms o f  t h i s  Agree ment; 

(d )  that the performa n ce of a p roposed Fue l  Supp ly Agreement i s  

i ncom patib le with  any  Legal Req u i rements; 

(e )  that the Se l ler, i n  p repar ing the Te nder  Eva l uation Report, has  erred 

i n  i ts  assessment  of tenders, or  acted frau d u lent ly or n egl igently; and 

(f) any  other ground  agreeable to the Pa rt ies .  

Fuel  Supply Agreement:  The Sel ler sha l l  have the right to enter i nto a Fue l  

S u p p ly Agreement w i th  the  p ro posed fue l  s u pp l ier  ( t he  " Fue l  Supp l ier" ) a t  

any  t ime fo l lowi ng a notificat ion b y  KPLC p u rsuant t o  C lause 9 . 13 .6{a) o r  

w h e n  KPLC i s  deemed t o  have no object ion t o  t h e  Tender Evaluat ion 

Report p u rsuant  to Cla use 9 . 13 .7 .  In  the event that KPLC notifies the Sel l e r  

p u rsuant to C lause 9 . 13 . 6  ( b ), the Sel ler sha l l  n ot e nter i nto such Fue l  

S u p p ly  Agreement u nt i l  the Pa rties have agreed the se lect ion of t h e  

proposed fuel s upp l ie r  or  the selection o f  the F u e l  S u ppl ier  has  been 

determ ined by the Expert p u rsuant to C lause 18.2 .  I n  the  event that a n y  

event or  circu mstan ce ( i nc lud ing  a defa u lt b y  t h e  F u e l  S u p pl ier u nder the  

terms of  the Fue l  Su pp ly  Agreement or  the fa i l u re by the P a rties to  agree 

u po n  the terms of the Fue l  S u p p ly Agree ment,  the tender  docu m ents o r  

the selection of the Fue l  S u p p l ier )  a r ises wh ich threatens or  may threaten 

the  obta i n ing  and cont i nu ity of Fue l  s u p pl ies as req u i red by th i s  

Agreement, the Se l l e r  may i m p lement a l l  reaso nab le  and  pruden t  

m easu res, tak ing i nto acco u nt costs t o  be i ncurred, to ensure such 
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9 . 13 .9  

obta in ing of  and cont inu ity in  sup ply of Fue l ,  inc lud ing te mpora ry solutio n s  

( inc lud ing p u rchasing F u e l  from an  a lternate su pp l ier )  a s  the Sel ler in its 

d iscretion considers a ppropr iate. For the avoidance of doubt, KPLC s h a l l  

not object t o  t h e  terms o f  the p roposed F u e l  Su p ply Agree ment regard i ng  

the  Fue l  s pecifications which are agreed betwee n  the Pa rties i n  

accorda nce with C lause 9 . 1 3 . 2  a n d  Cla use 9 . 13 .3.The l i ab i l ity for KPLC i n  

paying Fue l  Charges for such a tem pora ry sol ution sha l l  be no more than  

that paya b le p u rsuant to  the  Fue l  Supp ly Agreement ( inc lud ing the  first 

Fue l  Supp ly  Agreement) that was in  p lace immediately pr ior to the  

releva nt event or c i rcumsta nce giving rise to  the need for a tem pora ry 

so lutio n .  

Consultation: Prior t o  entering into a n y  Fue l  Supp ly Agreem ent, t h e  Se l l e r  

sha l l  p rovide KPLC with a copy of the p roposed Fue l  Supp ly Agreement .  

No later tha n seven (7)  d ays fo l lowing receipt by KPLC of such p roposed 

Fue l  Supp ly Agreeme nt, KPLC sha l l  have the right to p ro pose com ments o n  

t h e  same. T h e  Sel ler s h a l l  not enter into a ny F u e l  Supp ly Agreement u nt i l  

after the exp i ry of  such seven (7) day period . If KPLC p roposes comments 

on the terms of the proposed Fue l  Su pply Agreement, the Se l ler  sha l l  u se 

reasonab le endeavours to i ncorporate such co mments in the sa id Fue l  

Supp ly Agreement. I f  KPLC fa i l s  to  notify the Se l ler  with in  the  req uis ite 

seven (7) day period KPLC sha l l  be dee med to have no comments on the  

Fue l  Su pp ly Agree ment and  the Se l l e r  sha l l  be free to  enter into such  Fue l  

S u pply Agreement.  

9 . 13 .10 Copy of Fuel  Supply Agreement: On enter ing into any Fue l  Supp ly 

Agree ment, the Se l ler  sha l l  p rovide one copy of the Fue l  Supp ly  

Agree ment to  KPLC and n o  mod ification sha l l  be  made to  any provision in  

s uch Fue l  Su pp ly Agreement without KPLC's prior written approva l wh ich  

sha l l  not be u n reasonab ly withhe ld or  de layed .  

9 . 13 . 11  Performance of Obl igations: The Parties sha l l  use reasonab le en deavo u rs 
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to ensure that the operation of th is  C lause 9 . 13 . 1 1  s h a l l  not und u ly 

restra in  either Pa rty from performing its ob l igations  u nder  the Agreement .  

Any Dis pute a ris ing out of or in  con nection with C lause 9 . 13 sha l l  be 

referred to a n  Expert in accord a n ce with C lause 18 .2 ,  p rovided that i n  

res pect of any  d is putes referred p u rsuant to th is C lause refe rences to t ime 

pe riods in  C lauses 18 .2 (d ) ,  (e )  and  (f) sha l l  be adjusted as fo l lows: 

(a) references to fo urtee n ( 14) days sha l l  be red u ced to seven (7)  days; 

( b )  references to twenty one (21 )  days s h a l l  be red u ced to ten ( 10) days; 

a n d  

(c) references t o  forty two (42) days s h a l l  b e  red u ced t o  twenty one ( 2 1 )  

days. 

9 . 1 3 . 12 Local  Fuel  Suppl ies:  

(a )  The Parties acknowledge t hat  the M O E P  may, d u ring the Te rm, 

u nderta ke an  ana lysis of the Fuel  p rod u ced in  Kenya ( referred to a s  

t h e  " U lt imate and  Proxim ate Ana lysis of Kenyan Coa l " ) .  

Notwith sta n d i ng C lauses 9 .13 .1  t o  9 . 1 3 . 1 1  ( i nc lusive ), KPLC may, upon  

reasonab le  notice, req u i re the Se l le r  to  negotiate : 

( i )  i n  good fa ith and  in  consu ltation with GOK, any  tra nsit ion issues 

inc lud ing performa nce of loca l  coa l  s u p p l ier, log istics of delive ry 

and  specifications  of loca l  fuel ;  

( i i )  cha nges to  the Power P u rchase Agreement with respect to the  

matters on Fue l  p rocurement  p rocess a n d  payment; and  

( i i i )  cha nges to  the  Fue l  su pp ly agreement fo r the  s u p p ly of Fue l  

meeting the  Fue l  specificat ions (Local Fue l  Supply Agreement) 

with GOK  or Kenyan Fue l  s upp l ie rs ide ntified by GOK  to replace 

the Fuel  sup ply a rrangeme nts in  p lace at such date.  

The Sel ler shal l  use a l l  com merci a l ly reasonab le  efforts to agree upon 

the terms and co nd itions  of the Loca l  Fuel  Supp ly Agreement with i n  
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twe lve ( 12 )  months after recei pt of the notice from KPLC under  th is  

Clause 9 . 13 . 12 .  

(b)  Any Dispute aris ing u n der  C lause 9 . 13 . 12(a )  sha l l  be referred to a n  Expert 
for determination in accordance with Cla use 18 .2 .  
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Clause 10: I n voic ing and  Payment 

10. 1 I n voices: The Se l ler  sha l l  p repare and  issue to KPLC at  the end of each month start ing  

from the month in  wh ich the F i rst Co m m iss ioning Date  occu rs, a n  i nvo ice in  respect 

of I nter im Ca pac ity Payme nts (as  a p p l icab le) ,  Ca pacity Payments, Ene rgy Charges ,  

Fue l  Cha rges a n d  Excess Sta rt Ch a rges (as  a pp l ica b le)  due  for such  month  and  a n y  

va l u e  added tax with respect thereto. 

10.2 Content of i nvoice: Each i nvoice prepa red by the Se l ler  sha l l  conta in  the informat ion 

s pecified i n  Pa rt F of Sched u le  6. If such invoice does not conta in  the i nformation s o  

s pecified or  does not contain (otherwise than  i n  a n  im mater ia l  way) t h e  supportin g  

documentation s pecified i n  Pa rt F o f  Sched u le  6 ,  K P LC sha l l  b e  entit led, no later tha n  

five (5 )  bus iness days after  receipt, to notify the Se l l e r  that such i nvoice is not in t h e  

form o f  i nvoice attached t o  Part F of Schedu le  6 or  is not acco m pa n ied by a l l  t h e  

su pport ing docu m entation s pecified in  Part F o f  Sched u le 6 and  sha l l  specify in such 

n otice the n at u re of the non-conformity and/or what s u p port ing docu mentation i s  

m iss i ng. The Se l ler  sha l l  p rovide any m iss ing su pporting d ocu ments or  i nformation i n  

response t o  th i s  n ot ice a t  least five { 5 )  bus iness days before t h e  paym ent d u e  date o f  

the invo ice. To the exte nt  the Se l ler  does not ta ke such act ion,  non - payment b y  

KPLC o f  t h e  pa rt of t h e  invoice that i s  affected by the d efic iency i n  t h e  i nvoice or  t h e  

s u p po rt ing documentation s h a l l  b e  deemed t o  b e  t h e  subject o f  a bona fide dispute 

for the p u rposes of Cla use 10.5. Any d ispute u nder  this Clause 10.2 sha l l  be referred 

to a n  Expert fo r d etermination in accordance with Clause 18 .2 .  

10.3 Payment due  date : Energy Charges, Fue l  Cha rges, Ca pacity Payments, Inter im  

Ca pa city Payments, Excess Sta rt Cha rges and  any othe r  amou nts paya b le by  KPLC 

hereu nder  s h a l l  be d u e  and  paya ble on the th irtieth ( 30th ) day after  the date of  

de l ivery of the  invoice exce pt where such  th i rtieth (30th) day is not  a bus i ness day i n  

wh ich event the due  d ate sha l l  be  the next fo l lowing bus i ness d ay. 

10.4 Late payment i nterest : S u bject to the provision s  of C lause 10 .5 and  10. 10, any 

amount  p roper ly due  from KPLC to the Se l ler  under  this Agree ment and  remain ing 

u n pa id  after the  due date for payment sha l l  bear i nterest at the Defau lt Rate, from 
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and  inc lud ing the date when the amount  in q u estion was due unt i l  but excl ud ing t h e  

date when i t  is received b y  t h e  Se l ler, accruing from day t o  d a y  a n d  com pounded 

q u a rterly. 

10.5 Disputed payments : I f  any sum or part of any sum shown on an  i nvo ice rendered by 

the Sel ler is d isp uted in  good fa ith by KPLC then payment of any u n d isputed sums o r  

parts sha l l  n ot b e  withhe ld  a n d  sha l l  b e  pa id to t h e  Sel ler when d ue. KPLC sha l l  be 

entitled to with ho ld payment of any d isp uted sums and interest at the Non -Defa u lt 

Rate sha l l  be payab le  on any d isputed s u m  subsequently agreed or  dete rm ined by a n  

Expert to be d ue i n  accordance with C lause 18.2, from and inc lud ing the d ate when 

the sum i n  q uestion was due  unti l ,  but exc lud ing, the date when it is received by the  

Se l l e r  accru ing from day  to  day  and compou nded q u a rte rly. 

10.6 Set-offs : Al l  payments under this Agree ment shal l  be made free and c lear from, a n d  

without set-off, deduction o r  withho ld ing o f  a n y  k ind ( inc lud ing on account of a n y  

form of taxes) except: 

(a )  that KPLC sha l l  be entitled to deduct and  withho ld any  sum,  to the exten t  

that KPLC is d u ly a ppointed as a n  agent for the Se l ler  i n  accorda nce with any  

Legal  Req u i rements to  pay any mon ies d u e  and  paya ble by  the  Se l ler; 

(b )  that  KPLC sha l l  be  entitled from t ime to  t ime ,  to  the  extent u n pa id, to  set-off, 

deduct and with ho ld from the payment of any i nvoice, amounts agreed to be 

due  or  determined to be due  to it from the Se l ler  in  accordance with ,  C lause 

6 .14, Cla use 8.13,  Clause 8 .16 and  Cla use 10.5. 

10.7 The Seller's account: Payment of any s u m  payab le under  this Agreement ( inc lud ing 

p u rsuant to C lause 15 .5 )  sha l l  be made to the account of  the Se l ler  at  such ba n k  

account  as may be notified by the Se l ler  to KPLC from time to t ime at the Se l ler 's so le  

d iscretion (or at such other account  as  not ified by the F inanc ing Parties to KP LC 

p u rsuant to the D i rect Agreement), p rovided that where such bank  account i s  

located outside of  the Repu b l ic of  Kenya the Se l le r  sha l l  re im burse KPLC for a l l  

bank ing cha rges paya b le b y  KPLC i n  effecting such payment which a r e  sole ly 
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attri b utab le to such bank  acco u nt being outside the Rep u b l ic of Kenya.  

10.8 Currency for payments :  U n less otherwise agreed by the Pa rties i n  writing, a l l  Energy 

Charges, F ue l  Charges, Capacity Payme nts, I nter im Ca pacity Payments, Excess Sta rt 

Cha rges a n d  the P lant  Tra nsfer Amo u nt ( and  a n y  other sums  stated to be payable i n  

U S  Do l l a rs)  s ha l l  be invoiced and  paya b le i n  U S  Dol l a rs and  the Se l ler  s h a l l  not b e  

ob l igated to accept paym ent i n  any  other currency .  

10 .9 .  Secu rity for o verdue payments : As secu rity for the payment of ce rta in  sums  payab le  

by  K P LC u nder  the  P PA and  G O K  under  the  GOK Letter of  S u pport, the PRG 

G u a ra nteed LC  wi l l  be issued to  the Se l l e r .  If, i n  acco rda n ce with the PRG 

G u a ra nteed LC, a demand is made by the Se l le r  for a l l  o r  part of the a m o u nt under  

the P RG G u a ranteed LC, KPLC or  GOK  (as  app l icab le )  sha l l ,  as soon as p ractica ble a n d  

i n  a l l  eve nts before t h e  first a n n iversary o f  the date o f  d rawing ( o r  such other period 

agreed u nder  the Reimbursement and Cred it Agreement) ,  repay to the Letter of 

Cred it  Ban k the a mou nts d rawn by the Se l ler  so that the PRG Gua ra nteed LC sha l l  b e  

restated for the a m o u n t  repaid b y  K P LC or GO K ( a s  a p p l i cab le ) . 

Notwithsta nd ing the fo regoing, if any  such d raw causes the ava i l ab le  a m o u nt of the  

PRG Gua ranteed LC  to  be  less than  the M in im u m  Amount  (as defined in the  

Reim b u rsement and  Credit Agreement) ,  KPLC or  GOK (as a p p l ica b le )  sha l l  

i m m ed iately repay to the Letter o f  Credit B a n k  a n  a m o u nt suffic ient t o  ensu re tha t  

t h e  ava i l ab le  a mount o f  t h e  P R G  Gua ranteed LC i s  g reater t h a n  or  eq ua l  t o  t h e  

M i n i m u m  Amou nt .  

10. 10 Claim of overdue Payments: Upon the p rovis ion of a writte n notice of non -payment  

to K P LC i n  accordance w i th  the Reim b u rsement and  Credit Agreement, the Sel l e r  

may d raw on the  PRG G u a ranteed LC  for the payment of  a ny Ene rgy Charges, 

Ca pa c ity Payme nts a n d  Fue l  Ch a rges and/or taxes and  d uties on the foregoi ng  

a mo u nts remain ing u n pa id after the d u e  date for i t s  payment (exclud i ng i nterest ) .  

Notwithsta nd ing the above, t h e  Se l ler  m a y  d raw u nder  t h e  P RG Gua ra nteed LC for 

the payment of a ny interest amou nts paya b le on any  s u m  which was d isputed but  

was subsequently agreed or  determined by a n  Expert to be due  i n  accord a n ce with 
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Clause 10 .5 .  
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Clause 11:  M etering 

1 1 . 1  Obl igations :  T h e  Sel le r  sha l l, i n  accorda nce with Prudent  O perating Practice, sup p l y  

a n d  i nsta l l ,  test and  comm ission the Metering Syste m .  U pon satisfactory com plet ion 

of the  com m iss ion ing and test ing of the M etering System, the Se l l e r  sha l l  procu r e  

t h e  i ssue o f  a certificate o f  the Independent  Engineer add ressed t o  KPLC and t h e  

Se l l e r, certifying, without a ny q u a l ification ,  that t h e  Metering System h a s  bee n 

s u p p l ied,  i nsta l led, tested a n d  co m m iss ioned i n  accordance with Sched u le  2. KPLC 

s h a l l  be entit led to attend and witness the testing and co m m ission i ng of the Main 

M eter ing Equ i pment p rovided,  however, that  i f  KPLC does not atte nd and witnes s  

s u c h  test (after having been g ive n forty-eight (48) hou rs' notice by t h e  Se l ler  thereof) 

then KPLC s h a l l  be deemed to have attended and  witn essed such test a n d  KPLC sha l l  

not b e  ent it led t o  raise a n y  objection to such test o r  its resu lts) .  Thereafter, the  

Se l l e r  sha l l  tra nsfer to  KPLC as  benefic ia l  owner  ( and without any  encu m b ra nces) a l l  

r ights, t it le a n d  interest i n  the Back- U p  Metering Equ ipment (together with a l l  

warra nties and  guara ntees app l ica ble thereto ) and  u pon such tra n sfer KPLC sha l l  

own the Back- U p  M etering Equ ipment and  i n  accord a n ce with Prudent O peratin g  

P ra ct ice sha l l  ma inta in  and  o perate the same i n  accordance with the p roced ures  

conta ined in  Part B of Schedu le  5 .  The Se l ler  sha l l  own the Main  Meteri n g  

Equ ipment  a n d  in  accordance with Prudent  O pe rat ing P ractice sha l l  ma intain a n d  

operate t h e  same in  accordance with t h e  p roced u res conta ined in  Part B of Sched u l e  

5 .  

11 . 2  Defective Metering Equipment: Where it i s  agreed or determ ined that  any  part of  

the M eter ing System is defective ( inc lud ing operating outside the re leva nt  l imits of  

accu racy i n  Sche d u le 2) ,  then such part sha l l  be repai red, adjusted or re p laced at the  

cost of  the Pa rty respons ib le  for m a inta i n ing the sa me.  

11 . 3  Meter Sea l ing :  The  Sel ler  sha l l  ensure that  the  Metering System sha l l  co m ply w i th  

the s pecificat ions set out  i n  Sched u le 2 and  sha l l  be joint ly sealed . Such  seals sha l l  

be b roken  o n ly b y  KPLC personne l .  The Se l ler  sha l l  b e  given a t  least twenty-fo ur (24 )  

h o u rs advance n otice of  the brea king of  sea l s  on any  part of  the Metering Syste m 

p rovided however that no such n otice wi l l  be necessary when the breaking of a sea l  
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is necessitated by the occu rrence of an  Emergency. 

11 .4 Meter Tampering: Su bject to Clause 1 1 .3, KPLC and the Sel ler  undertake not to 

tam per or otherwise interfe re with any  part of the Metering System in any way a n d  

s h a l l  ensure that t h e  Metering System i s  not ta m pered with b y  a n y  other  perso n .  

Where i t  i s  esta b l ished that t h e  M a i n  Metering Equ ipment h a s  bee n tampered or  

interfered with, or is defective : 

( a )  the quantity measu red or recorded sha l l  be that  measu red or recorded by 

the Back-Up  Metering Eq u ipment or, fa i l ing that, any secondary meter ing 

i nsta l led by either  Pa rty; and 

(b )  if there is no Back-Up Meter ing Eq u ipment or  secondary metering, or it is 

a lso esta bl ished to have been ta mpered with, interfered with or  is d efective, 

the q ua ntity sha l l  be determined by agreement between  the Pa rties, o r  

fa i l i ng such  agreement, as determ ined by  a n  Expert i n  accordance with 

Cla use 18.2.  

11.5 Metering Procedu res :  The Parties sha l l  adopt and im plement the p roced u res a n d  

a r rangements set o u t  i n  Part B of Schedule 5 for read ing, testing, adjusting and re

ca l ibrating the Meter ing System. 

11 .6  Disputes: Any Dispute a ris ing u nder  th is  Cla use 11, Sched u le 2 or Part B of  

Sched u le 5 sha l l  be referred to a n  Expert for determination i n  accordance w ith 

Cla use 18 .2 .During  the period that s uch a D ispute exists, the p roced u res that 

existed immediately p rior to such D ispute coming into existence sha l l  preva i l .  
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Clause  12: I nsurance 

Th e Se l le r  s h a l l :  

( i )  a t  i t s  so le  cost and  expense, obta in  and  ma inta i n, i n  fu l l  force and effect, for t he  

per iods specified i n  Sched u l e  9 ,  t he  i nsura nce po l ic ies set forth i n  Sched u le 9 ,  in t h e  

a m o u nts st ipu lated ( p rovided th at, hav ing rega rd t o  t h e  level o f  cover genera l l y  

taken o u t  b y  i nternationa l  i ndependent  powe r p rod u cers acting i n  accord a n ce with 

P rudent O perating P ractice, such insu rances a re a va i l ab le  on commercia l l y  

reasonab le  terms), with reputa b le  i n su ra n ce com p a n ies .  Provided that t h e  Partie s  

agree that Sch edu le 9 sets fo rth m i n i m u m  requ irements and  that the  forego ing, 

the refore, sha l l  not p recl ude the Se l ler  fro m i n creas ing  the amount  of coverage 

obta i ned u nder any  type of i n su ran ce coverage referred to i n  Sched u l e  9 a bove t h e  

levels set forth i n  Sched u le 9, add ing i n su red's t o  s u c h  po l icies i n  add it ion t o  t h e  

i n s u red's specifica l ly  referred t o  i n  Sched u le 9 for s u c h  po l ic ies, effecting add itio n a l  

types of i n sura n ce coverage i n  add it ion to th ose s pecifica l l y  referred t o  i n  Sched u l e  

9 ,  o r  otherwise tak ing a n y  other steps i n  connection with t h e  i nsura nce that i s  not i n  

contravention of the req u i re ments of Sched u le 9 (and  p rovided further that the  

costs, expenses, charges and  fees of  such  i n s u ra n ce (whether incu rred d i rectly or  

i n d i rectly) sha l l  n ot be  borne  by  or  be  payable by  KP LC); 

( i i )  P rovide to  KP LC copies of  a l l  po l i c ies effected by  i t  and  evidence that the p rem iu m s  

paya b le thereunder  have been pa id ;  

( i i i )  P rovide access t o  KPLC or its representatives t o  its offices d u ri ng  office h ours t o  

i n spect t h e  or ig in a l  po l i cies; 

{ iv )  A pply the proceeds of c la ims u n d er such  pol ic ies, relati ng to d amage to the P lant, i n  

repa i r ing a n d  resto r ing the P l ant whereupon,  t h e  Term sha l l  be exten ded for such 

period of t ime req u ired to put the Se l ler  i n  the same fin an cia l pos it ion had the 

I n s u red Event  n ot occurred; a n d  

(v) O bta i n  wa ivers of r ights of su brogation aga inst KPLC in a form and manner  

sat isfactory to  KP LC. 
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Clause 13: Underta kings and Warranties of the Parties 

13 .1  Undertakings of  the  Sel ler :  The  Sel ler underta kes: 

(a) to com p ly with a l l  app l ica ble Legal Req u irements; 

(b )  to  app ly  for and  use  reasonab le endeavo u rs to  obta in ,  pr ior to  the  date that 

s uch Authorisations a re req u i red if the Se l ler  is not to be i n  breach of a ny 

Legal Req u i rement in performing th is  Agreeme nt, and  to keep i n  force a l l  

s uch Authorisations  requ i red to b e  in  t h e  Sel ler's n a m e  for t h e  operation of 

the P lant and  any other of its ob l igations  u nder  th is Agreement; 

(c) to inde m n ify KPLC aga inst a l l  reasonab le  costs i ncurred by KPLC in  the 

d ischarge of  its ob l igat ions u nder  C lause 13 .3 (b ) ;  

( d )  to  secu re that  the P lant  is con structed i n  accorda nce with the Fu nctiona l  

S pecification, and  tak ing account  of the resu lts of  the  so i l s  investigat ion 

u n dertaken by the Se l ler, in  a l l  materia l  respects and that the P lant is 

o perated and mainta ined in  al l  materia l  respects i n  accordance with Prude nt 

O perating Practice and the terms of this Agreement; 

(e) at the t imes req u i red by the F ina ncing Agreements to issue such n u mber of 

fu l ly paid shares or  other securit ies constituting shareho lders' fu nds  on its 

ba la nce sheet as sha l l  in aggregate at the F i rst Com mission ing Date amount 

to not less  than twenty per cent (20%) of  the tota l  investment made by the  

Se l le r  for the pu rposes of th is  Agreement as at such date; 

(f) on the Signature Date, to p rovide to KPLC certified true copies of reso lutions  

of  its board of  d i rectors approving this Agreement, and  as  soon as p ractica b le  

after any  amend ments to any  of  the foregoing agreements, p rovide to KPLC 

ce rtified true copies of reso l utions of its board of d i rectors approving such  

a mendments; 

68 



(g) p ro m ptly after the s ign ing the reof, to p rovide to KPLC certified true copies of 

reso l ut ions of its boa rd of d i rectors approving the P roject Agreements and a s  

soon a s  p ractica b le after  any  a mendments to any  of the foregoi n g  

agreements, p rovid e t o  K PLC ce rtified true cop ies o f  reso l ut ions o f  its boa rd 

of d i rectors a p p roving such  amendments; and  

( h )  s h a l l  u se its best endeavou rs t o  avoid circu msta nces a ris ing (which a re with i n  

its power and  control)  wh ich  w i l l  lead to the exercise by the F ina n cing Part ies 

of their  r ights of step i n  and su bstitution u nder  the terms of the Direct 

Agreement being forfeited .  

13 .2  Representations and Wa rra nties of  the  Se l le r :  The Se l le r  represents a n d  wa rrants 

that :  

( a )  the Se l ler  is a l im ited l i ab i l ity com pany d u ly orga n ised and  va l i d ly exist i ng  

under  the l aws  of  the  Rep u bl i c  of  Kenya a n d  has  a l l  req u isite lega l power a n d  

a uthority to execute th is  Agreement a n d  to ca rry out the terms, conditions  

and  p rovis ions he reof; 

( b )  t h i s  Agreement con stitutes va l id,  l ega l and  b ind ing  ob l igat ions o f  t h e  Se l l e r, 

enforcea ble i n  accordance with the terms thereo( except as t h e  

enforcea b i l ity m a y  b e  l im ited b y  a p p l ica b le laws affecting cred itors' rights 

gen e ra l ly; 

(c )  there a re no actions, su its o r  proceedings pend ing or, to the Sel ler ' s  

knowledge, th reatened, aga inst or affect ing the Se l ler  before any court or  

a d m i n istrative body or a rbitra l  tr ibuna l  that m ight materia l ly  adve rsely affect 

the ab i l ity of the Se l ler  to meet and  ca rry out its ob l igations under  th is  

Agreeme nt; 

( d )  t he  execution, de l ivery and  performa n ce by  the  Se l ler  of  th is Agree ment have 

been d u ly auth orised by al l  req u is ite corporate action, and wil l  not 
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contravene any p rovis ion o( or constitute a defa u lt und er, any othe r  

agreement o r  i nstru ment to  which i t  i s  a pa rty or by  which i t  or its property 

may be bound;  

{e)  a l l  action req u i red to a uthorise the execution, del ivery and  performance by 

the  Sel ler  of th is Agreement, the Lease and the transactions conte mplated 

hereby have been taken and are in  fu l l  force and effect; and  

{f) the aud ited accou nts of the Sel ler sha l l  be p repa red in accordance with 

App l ica b le Account ing Standards  {as d efined be low) co ns istently a pp l ied and  

sha l l  fa i r ly p resent, in  accord a nce with App l icab le Accou nting Sta ndards, the  

financia l cond ition and  resu lts of  operation of  the  Sel ler as at the  dates o n  

wh ich they were d rawn u p  and  for the relevant period then ended .  F o r  the  

pu rposes of  the foregoing, "Applicable Accounting Standards" means  the  

I nternationa l  F i nancia l  Re port ing Sta ndards app l ica ble to  the accounts to  be  

d rawn u p  by  the Se l ler .  With i n  th i rty {30) days of  annua l  accounts of  the 

Se l ler  be ing aud ited, the Se l ler  sha l l  p rovide to KPLC a copy thereof. 

13 .3  U nderta kings of  KPLC: KPLC u nderta kes :  

{a )  to com p ly with  a l l  app l ica ble Lega l Req u i rements and  wi l l  keep in force a l l  its 

Auth orisations; 

{b )  to  use  reasonab le endeavo urs to  ass ist the Se l ler, where possible, i n  

obta in ing on a t ime ly basis a nd ma inta in ing i n  force {as  requ i red u nder  the  

Con struction P rogra m me) and  to u se reasona ble endeavou rs to  ass ist the  

Se l l e r  in  renewing u nt i l  the first a n n ive rsary of  the  F u l l  Com me rcia l O peration 

Date {to the extent that KPLC ca n so do) al l  Authorisat ions req u i red in 

con nection with this Agreement and the P roject Agreem ents p rovided that in 

respect of any such fa i l u re it shal l  f irst be necessary for the Sel ler to 

demonstrate that it has  first d i l igently attem pted to obta in  such 

Auth orisation and  if the p rocesses req u ired by such duty of  d i l igence have 

not been exhausted ;  s uch p rocesses have been and a re st i l l  being d i l igent ly 
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p u rsued by the Se l ler; 

(c )  to the extent there is a Ch a n ge in  Law affecting the Se l ler, to use reasona b l e  

end eavo u rs t o  ass ist the Se l ler  i n  obta in ing a l l  Authorisations necessary for 

the construction ,  contin ued operation or ma intenance of the P l a nt; 

( d )  on the Signatu re Date or  o n  the Effective Date, as  the case may  be ,  p rovide t o  

t h e  Se l ler  certified true copies o f  reso l ut ions o f  its board o f  d i recto rs 

a p p roving th is  Agreement and the D i rect Agreement and, as soon a s  

practica b le afte r any  a me n d m ents the reto, p rovide to the Se l ler  certified tru e 

co p ies of reso l ut ions of its boa rd of d i rectors approving such amendments; 

a n d  

( e )  t o  ne ither  prevent n o r  obstruct t h e  Se l ler  from performing its ob l igations  

u nder  th is  Agreement or  any  other P roject Document  and  i n  particu lar, t h e  

Se l ler ' s  ob l igations t o  operate the P l ant and  m a ke the P l a n t  Ava i lable i n  

accordance with this Agreement  a n d  t h e  Sel ler 's obl igations  t o  ach ieve a n y  

Long Stop Date. 

13 .4  Representations and Warranties of  KPLC :  KPLC represents and warra nts that:  

(a)  K P LC is a l im ited l i ab i l ity com pany duly orga n ised and va l id ly  exist ing und e r  

t h e  laws o f  t h e  Repub l ic o f  Kenya and  it h a s  a l l  req u is ite lega l power a n d  

a utho rity to execute th is Agreement and  t o  ca rry o u t  the terms, condition s  

a n d  p rovis ions hereof; 

( b )  a l l  action req u i red to  a uthorise the  execution, de l ivery and  performance by 

KPLC of th is  Agreement and the t ransactions contemp lated hereby have bee n  

ta ken a n d  a re i n  fu l l  force a n d  effect; 

(c )  th is  Agreement constitute va l id, lega l and b ind ing ob l igations  of KPLC, 

enforcea b le in  accorda n ce with the terms thereof, except as t h e  

enforcea b i l ity m a y  b e  l im ited b y  app l ica ble laws affecting cred itors' rights  
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genera l ly; 

(d )  there a re no actions, su its or p roceed ings pending or, to  KPLC's knowledge, 

th reatened, against or affect ing KPLC before any cou rt or admin istrat ive body 

or a rb itra l t ribuna l  which m ight mater ia l ly adversely affect the a bi l ity of K P LC 

to meet a n d  ca rry out its ob l igat ions u n de r  th is Agreement; 

(e )  the execution, del ivery and  performance by KPLC of th is  Agreement has  been 

d u ly a uthorised by a l l  req u isite corporate action,  and  wi l l  n ot contravene a n y  

p rovision of, or constitute a defa u lt under, a n y  other agre ement o r  

i nstru ment to wh ich it i s  a pa rty or  b y  wh ich i t  or its property may b e  bou n d ;  

a n d  

(f) the aud ited acco u nts of KPLC sha l l  be prepa red in accordance with App l ica b le  

Acco u nting Sta ndards (as defined below) consistently ap p l ied and  fa ir ly 

present in  accorda nce with App l icable Acco u nting Sta ndards, the fina ncia l  

condit ion and  resu lts of operation of KPLC as at the dates o n  which they were 

d rawn up and for the relevant  period then ended.  For the purposes of the 

foregoing, "Applicable Accounting Standa rds" means those accounting 

pr inc ip les and pol icies wh ich a re, by virtue of Lega l Req u i rements, a pp l icab le  

to  KPLC. Within th i rty (30 )  days of  annua l  accou nts of KPLC being pub l ished, 

KPLC sha l l  p rovide to the Sel ler a copy thereof. 
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Clause 14: Force Majeure 

14. 1  Events of Force Majeure :  For  the p u rposes of th is Agree me nt, "Force Majeu re", 

s u bject to C lause 14 .2, sha l l  i n clude  each of the fo l lowing events and circu mstances : 

( a )  any  event or  c ircumsta n ce which affects e i ther  Pa rty or  any  of the i r  

contra ctors or  s u b-co ntractors u nder  th is Agreeme nt, the O perating a n d  

M a i ntenance Agreement, the  Port Services Agreement, a F u e l  Supp ly  

Agreement a n d/or Turn key Co nst ruction Agreement and  is n ot within the  

reasonab le  control (d i rectly or  i nd i rectly) of  the Party affected, and such  

event or  c i rcumstan ce or  i t s  effects can not be p revented, avo ided o r  

rem oved b y  s uch Pa rty act ing in  accorda nce with Prudent  O pe rat ing Practice 

and  sha l l  i nc lude :  

( i )  An a ct of God inc lud ing  but  not l im ited to l ightn ing, fire, ea rthquakes, 

vo lcan ic  activity, floods, storms, cyclon es, typhoons, o r  tornadoes; 

( i i )  E pidem ics or  p lagues; 

( i i i )  Exp los ions or  chem ica l con ta mination (other  than  resu lt ing from an  a ct 

of war) ;  and  

( iv) Labour  d i sputes i nc lud ing strikes, works to ru le o r  go-slows o r  lockouts 

that extend beyond  the P la nt  or  a re widespread or nat ionwide.  

(b)  a ny Po l it ical  Event; 

(c )  KP LC F u nd ing F M  Event; 

( d )  terrorism; and  

(e )  w i th  respect to  the  Se l le r  on ly, Coa l  Del ivery I nfrastructure Fa i l u re .  

14 .2  Exc lusions from Force Majeu re :  The fo l lowing events or c ircumsta n ces sha l l  not  

con stitute Force M ajeure :  

( a )  late de l ivery to  the  Se l ler  of  mach i nery, equ ipment, mater ia ls, spare parts o r  

co nsumab les save where such  late de l ivery is due  to  the  act ion or  inaction of  

any  Govern m ental  Authority after the  Sel ler has  acted p rude ntly and  a l lowed 
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a reasona ble t ime for a l l  req u i red p rocesses or where the later del ivery itself 

is due to Force Majeu re; 

{b )  A de lay i n  the performa nce of  any contractor ( i nc lud ing  any su bcontractor)  

except where the delay itse lf is due to Force Majeure; 

(c) Norma l  wea r and tea r of, or ra ndom flaws in, materia l s  and equ i pment o r  

breakdowns o f  eq u ipment; 

(d )  subject to  Clause 14 .6{b), u nava i l ab i l ity of  fu nds, u n less such u nava i l ab i l ity of  

fu nds is due  to  a KPLC Fund ing FM Event; and  

(e )  u nava i lab i l ity of  Fue l  afte r uti l ization of  Secu rity Stock, for reasons other than  

a Force Majeure event having a materia l  effect on the  ab i l ity of  the Fue l  

Su p p l ier  to  perform under  the  Fue l  Supp ly Agreement.  

14.3 Effect of Force Majeure: 

( a )  I f  a Pa rty i s  prevented from or delayed i n  performing an  ob l igation he reunder  

by  reason of Force Majeure, the  affected Pa rty sha l l :  

( i )  be  rel ieved from the consequences of  its fa i l u re to  perfo rm that  

ob l igation ;  

( i i )  Subject to Cla use 14 .3 {b) ,  prom ptly notify the other Pa rty of  the 

occu rrence of  the event. Such notice sha l l  conta in  fu l l  particu la rs of the  

Force Majeu re, of  its effects on the Pa rty c la iming rel ief and  the remed ia l  

measures proposed; and  

( i i i )  Use  a l l  reasonable endeavours to  overcome the  consequences of the  

event. 

(b )  I n  the  case of  a KPLC Fund ing FM Eve nt, KPLC sha l l  prom ptly notify the Se l le r  

o f  its i nab i l ity t o  make a payment due t o  the occu rrence o f  t h e  KPLC Fund ing  

F M  Event and in  any event, no later than  the fifth (5th )  business day  after the  
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payment due  date of any  u n pa id invoice p u rsuant to Cla use 10.3, s uch  

not ificat ion to  be made  su bsta ntia l ly  i n  t he  form attached as Sched u le 11 .  

(c )  For  the avoida n ce of dou bt, other than  in  the event  of a KPLC F u nd ing F M  

Event, it is hereby s pecified that a fa i l u re by a Pa rty to notify the other Pa rty 

of the occu rrence of a Force Majeu re event sha l l  n ot p recl ude the affecte d  

Pa rty t o  rely o n  such Force M aje ure event to the extent s u c h  fa i l u re ( i )  i s  n ot 

prejud ic ia l  to the othe r  Pa rty or  ( i i )  is itself d u e  to the Force M ajeure event. 

14 .4 Extension of Long Stop Dates I Ter m :  Where the Se l ler  (or any  co ntractor or su b 

contractor o f  t h e  Sel ler  o f  a ny tie r) i s  a s  a resu lt o f  a n  event o f  Force Majeure, a 

K P LC System I nterruption, a b reach by K P LC of th is  Agreeme nt, a breach b y  

LAPSS ET o f  the Lease, a K P LC fa i l u re pursuant  t o  Clause 6 . 12 (b )  wh ich affects t h e  

Se l ler, i s  de layed in  o r  p revented from perform i ng any  o f  its ob l igatio ns :  

(a )  before the Long Stop Dates (or any  of them) or before the Req u i red F u l l  

Co m mercia l  O peration Date, a nd subject to a ny p rovis ion in  th is  Agreeme n t  

t o  t h e  contra ry, t h e  Long Stop Dates wh ich have not then occu rred o r  t h e  

Req u i red F u l l  Commerc ia l  O peration Date sha l l  be revised on a day for d a y  

ba sis o r  such lon ger  per iod as  agreed b y  t h e  Pa rties t o  n e w  d ates which 

reasonab ly reflect the period of delay resu lt ing from such Fo rce Majeu re, 

KPLC System I nte rruption ( other  than the Long Stop Dates occu rr ing up to the  

Long Stop Co nstruction Sta rt Dates i n  the  case of  a KPLC System 

I nterru ption ), b reach by K P LC of th is Agree ment or, breach by LAPSS ET of the  

Lease or  a KPLC fa i l u re p u rsuant  to  Cla u se 6. 12(b)  wh ich affects the  Se l l e r  

p rovided that no Long Stop Dates may  be d e layed by  more than  one  h u nd re d  

and  e ighty ( 180) days in  aggregate. Where the Parties fa i l  t o  agree the matte r  

sha l l  be  refe rred to  a n  Expe rt pursuant  to  Cla use 18 .2 .  

( b) if the Se l ler  (or any  contractor or s ubcontractor of the Se l ler  of any  tier) is 

de layed in or p revented from performing any of its ob l igations as a resu lt of 

an event of Force Majeu re affecting the Se l ler  other than a Po l it ica l  Eve n t  

after t h e  Fu l l  Com mercia l  O peration Date, t h e  Term sha l l, at the  option o f  

t h e  Se l ler, be extended (the " Extended Period" )  b y  a period e q u a l  to t h e  

pe riod t h e  Se l ler  is affected by s u c h  event (the "Affected Period" )  or  a period  
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of one h u nd red and e ighty ( 180) days in the aggregate, whichever sha l l  be 

shorter, p rovided that the Capacity Payments which a re pa id to the Se l l e r  

d u ring the Affected Period sha l l  b e  ded ucted from Ca pacity Payments ( if any )  

pa id  or paya ble to  the Se l le r  i n  the Extended Period from KPLC u nder  th is  

Agreement, GOK  p u rsuant to the GOK  Lette r of  Sup port, or from the insurers.  

14.5 Force Majeure Termination :  

( a )  S u bject to  Clause 14 .5 (b )  and  Clause 14.5(c), i f  a Force Majeure eve nt  

continues beyond  a per iod of  one h u n d red and e ighty ( 180) days, the Parties 

sha l l  meet in good fa ith with a view to determin ing  m u t u a l ly acce pta b le  

terms for cont inu ing th is  Agreement notwithsta nd ing the effects of  the  even t  

o f  Force Majeure .  If  t h e  event of Force Majeure conti n u es beyond a period o f  

two h u nd red and seventy (270) days:  

( i )  if the Fo rce Maje ure eve nt is affect ing KPLC a nd no solut ion has  been 

agreed, the Sel ler sha l l  be entit led to exercise its rights u n der  the G O K  

Letter of Support for a prolonged Po l it ica l  Force Majeu re Event; a n d  

( i i )  i f  t h e  Force Majeu re event i s  affecting t h e  Sel le r, t h e  Sel ler  s h a l l  be 

entit led to termi nate this Agreement at any t ime thereafter by givin g  

not ice o f  not less t h a n  seven (7 )  days t o  KPLC. 

(b )  If  a Force Maje u re event is as  a resu lt of  a Po l it ica l Event (other than a 

Change in Law), the Se l ler sha l l  be entit led to exercise its rights u nder the 

GOK Letter Of Sup port for payment of  the Ca pacity Payments wh ich the  

Se l l e r  wou ld  have received had  the  Po l it ical  Event not occu rred, a n d  for GOK  

to  remedy the  Po l it ica l  Event, re imburse the  Sel ler d i rectly for any  costs 

incurred ; o r, the Sel ler may, in accorda nce with the terms of the GOK Letter 

of Support, req u i re GOK to p u rchase the Plant in  accordance with the  

pr incip les set out in  the  GOK Letter of  Su p port and  may, by  giving not less 

than  seven (7) days' notice to KP LC, te rmin ate th is Agreement accord ingly. 

(c) If a Force Maje u re event is as a resu lt of a Cha nge in  Law, the Sel ler may 

im plement the terms of C lause 9 . 11 . 
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14.6 Payments d ur ing Force Majeure :  

( a )  S u bject to  C l ause  14.6( b}, u pon the occu rre nce of  any Force M ajeure eve n t  

after t h e  F u l l  Com me rcia l O peration Date affect ing KPLC, then,  d u ring t h e  

Force Majeu re event, KPLC sha l l  p a y  t o  t h e  Se l l e r  Energy and F u e l  Cha rges fo r 

the N et E lectrica l O utput de l ivered in accord ance with Despatch I nstructio n s  

d u ri ng  such Force Majeure Event  p l us Ca pac ity Payments co m puted i n  

acco rda nce with Pa ragra p h  7 of Part D of Sch edu le  6 and  the Se l l e r  shal l  b e  

entit led t o  exercise its rights under  t h e  G O K  Letter of S u pport for the  

paym ent of  the  Ca pacity Payments wh ich the Se l ler  wou ld have rece ived had  

the Force Majeure affecting KPLC n ot occurred .  

( b )  U po n  the occu rrence of  a ny K P LC Fund i ng F M  Event  after the F u l l  

Com me rcia l O peration Date, the Se l ler  sha l l  b e  entit led t o  exercise its rights  

u nder the GOK Letter for the payment that, but  for  the KPLC F u nd ing FM 

Event, wou l d  have had to be pa id  by KPLC and as  ca lcu l ated and  bi l l e d  

p u rsuant t o  t h e  terms and cond itio ns  o f  th is  Agreement .  

(c )  U pon the occu rrence of a Force Maje u re event that is a Po l it ica l Event after  

the Fu l l  Com m ercia l  O pe ration Date affect ing the Sel ler, then du ring th e 

pe rsistence of such Force Majeu re, KPLC sha l l  pay to the Se l l e r  (x) Energy 

Charges and  Fue l  Ch a rges for the Net E lect rica l Output de l ivered i n  

accord a n ce with the Despatch I n struct ions d u ring  such Force M aje u re and (y )  

Ca pac ity Payments for the part of the Ca pacity that re ma ins  ava i l a ble in both 

cases ascerta i ned and com p uted in  accorda n ce with the p rovis ions of 

pa ragra p h  7 of Part D of Sched u le 6 and the Sel ler shal l  be ent it led to exercise 

its rights u n der  the GOK Letter of Su pport for the payment of the Ca pacity 

Payments which the Se l ler  wou ld have received had the Po l it ica l  Event not  

occurred. 

(d )  U pon the occu rrence of  any  Force Majeu re eve nt  other than  a Po l it ica l  Eve n t  

after the Fu l l  Co m merci a l  O peration Date affecting the Se l ler, t h e n  d u ring t h e  

pers isten ce o f  s u c h  Force Majeu re, KPLC sha l l  p a y  t o  the Se l ler  (x) Energy 

Ch a rges and Fue l  Cha rges for the N et E lectrica l Output de l ivered i n  
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accordance with the Despatch I n structions du ring such Force Majeu re and (y) 

Ca pacity Payments for the pa rt of the Ca pacity that rema ins  ava i l able in  both 

cases ascerta ined and computed in accorda nce with the p rovis ions of 

pa ragra ph 7 of Pa rt D of Sched u le  6 .  

(e )  Without p rejud ice to the Se l ler 's rights u nder (c)  a bove, where a Coa l  

Del ivery I nfrastructure Fa i l u re after the F u l l  Com mercia l  Operation Date 

resu lts .i n  the dep letion of the Secu rity Stock, KPLC sha l l , unti l  such Coa l  

Del ivery I nfrastructure Fa i l u re i s  rectified, b e  deemed, for pu rposes of th is 

cla use to be a KPLC System I nte rru ption and  KPLC sha l l  pay to the Se l ler  the  

Ca pacity Payments wh ich the  Se l l e r  wou ld  have received had the Coa l  

De l ivery I nfrastructure Fa i l u re not occu rred provided that i f  t h e  pe riod for 

rectification exceeds a tota l of th i rty (30) days in a n  Operating Yea r, then 

KPLC sha l l  not be l i ab le  to  pay to  the Se l ler  any fu rther  amou nts u nder th is 

C lause 14 . 6  in wh ich case the Se l ler  sha l l  seek  red ress under  the GOK  Letter 

of Support .  

14.7 I nsured Event : If the Se l ler  is p reve nted fro m or de layed in performing an 

ob l igation he re under  by reason of a n  I n su red Event  which has  req u ired it to repa i r, 

rep lace or reinstate any  part of the P lant, the Se l ler  sha l l  be rel ieved from the 

conseq uences of its fa i l u re to perfo rm that  ob l igation and  the terms of  C lause14.4 

sha l l  app ly on the bas is  that  such Insu red Event  is deemed to be an  event of  Force 

Maje ure .  

14.8 Survival of Lease: In the event that the term of the P PA is extended in accordan ce 

with Clause 9 . 1 1  or Clause 14.4(b) ,  the Se l ler  sha l l  make a rrangements to have the 

term of the Lease correspondingly extended for the same period as the P PA. 

14 .9 GOK Letter of Support 

In the event  of a fa i l u re by GOK to ho ld the Se l ler  ha rm less p u rsuant  to, or to m a ke 

any payment due  u n der, the GOK  Letter of Support, the Se l ler  may, th rough a 

notice of not less than seven (7) days to KPLC, terminate th is  Agreement .  
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N otwithsta nd ing such te rminat ion,  the Se l l e r  w i l l  be ab le to e nforce its rights 

u n der  the terms of the G O K  Letter of Support ( i nc l ud ing, without l im itation ,  

p u rsu ing  the payment by  GO K to  the Se l l e r  of  the "GOK Tra nsfer Amount" ( as  

defined i n  the G O K  Letter of  Support))  and  K P LC w i l l  use a l l  reaso nab le endeavou rs 

to ass ist the Se l l e r  in  d iscuss ions with GO K and the Se l ler .  

4\ t 
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Clause 15:  Termination and Default 

15 .1  The Sel ler's Defau lt: For the  pu rposes of th is Agree ment, a Defa u lt by  the Se l le r  

sha l l, subject to  the p rovis ions of  C lause 15 .4, be: 

(a) The fa i l u re by the Sel ler to perform its materia l  ob l igations  p u rsuant to Cla u se 

7 . 1, C lause 7 .2  and  Sched u le 5 ;  

( b )  T h e  breach b y  t h e  Sel ler o f  a n y  o f  its othe r  materia l  ob l igations u nder th is  

Agree ment; 

(c )  after the F u l l  Com mercia l  O peration Date, the Decla red Ca pacity being less 

tha n s ixty per cent (60%) of the Contracted Capacity at the Signature Date for a 

cont inuous period of three (3 )  months; 

(d)  The fa i l u re by the Sel ler to maintain the leve l of Secu rity Stock for more than  

forty-five (45)  consecutive days in accordance with C lause 9 . 12; 

(e )  Exce pt for an  assignment by way of secu rity to the F i nancing Parties or  as 

perm itted u nder  the terms of the D i rect Agreement, ( i )  the assignment or 

tra nsfer of the Se l ler's r ights or ob l igations u nder th is  Agree ment or  ( i i )  the 

tra nsfer, conveya nce, loss or re l i nqu ishment to any person of the Se l ler 's right 

to own and/or operate a nd/or m a inta in  the P lant or to occupy the Site, in both 

cases without the prior written consent of KPLC; 

(f) The occurrence of a Ban kru ptcy Event affecting the Sel ler ;  

(g) Any statement, re presentation or wa rranty made by the Se l ler  herein proving 

to have been incorrect, in  any materia l  respect, when made or when deemed 

to have been made; 

( h )  Termination of the Lease due to Se l ler  defau lt under the terms of the Lease; 
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( i )  Any fa i l u re by the Se l ler  to pay to KPLC any sum of money wh ich is due a n d  

owing under  th is  Agreement  for th i rty (30) bus iness d ays o r  more from t h e  

date when such s u m  was fi rst d u e  a n d  owing p rovided that the payment of  

such sum is not  be ing d isputed i n  good fa ith by the Se l ler; and 

( j )  Abandonment by the Se l ler  of the construction or  operation of the P lant for 

more than  th i rty (30) co nsecutive days without the p rior written consent of  

KP LC; 

p rovided that no such event sha l l  be d ee med to be a Defa u lt by the Se l ler  if it 

resu lts from ( i )  a breach by KPLC of th is Agreement, a breach by LAPSSET of t h e  

Lease or  a b reach b y  KPLC o f  any  o f  the othe r  P roject Agreements, ( i i ) t h e  

occurre n ce o f  a Force Maje u re eve nt or  ( i i i )  a KPLC System I nterru ption .  

15 .2  KPLC's Defa u lt :  For the pu rposes of  th is  Agreement, a Defa u lt by  K P LC sha l l, subject 

to the provisions  of Clause 15 .4, be :  

( a )  the breach by KPLC of  a ny of  its materia l  ob l igat ions under  th is  Agreement 

other  t h a n :  

( i )  T h e  fa i l u re t o  make a ny payment u nder  t h i s  Agreement w h e n  d ue a n d  

paya b le  i n  wh ich case Cla u se 15 .2 (c)  below sha l l  a p p ly; a n d  

( i i ) The fa i l u re to ma inta i n  the PRG Gua ranteed LC or the M i n i m u m  Amount 

(as  d efined i n  the  Rei mbursement and Credit Agreement )  i n  accordance 

with C lause 10 .9(b) ,  in  wh ich case Clause 15 .2 (f) sha l l  a p p ly; 

( b )  The occu rrence of a Bankru ptcy Event affect ing KP LC; 

(c )  Any fa i l u re by KPLC to pay any sum of money due and owing for th i rty (30)  

b u si ness d ays or more from the d ate when such  sum was first due  and  owi n g  
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where such sum is not su bject to a bona fide Disp ute, provided that the Se l l e r  

has  not received fu l l  payment for such  s u m  u nder the PRG Gua ranteed LC  i n  

accordance with its terms; 

(d )  Repud iation of  th is  Agreement by  KP LC; 

(e )  Any statement, representatio n or  wa rranty made by KPLC herein and  proving  

to  have been i ncorrect in  a ny materia l  respect, when made or  when deemed 

to have been made;  

(f) Fa i l u re by KPLC to mainta in the PRG Gua ranteed LC or where the ava i l ab le 

amount under  the PRG G u a ra nteed LC is less than the M i n i m u m  Amount i n  

accordance with t h e  Rei m b u rsement and  Credit Agreeme nt, provided t hat 

s uch fa i lu re under  this C lause 15 .2 (f) sha l l  not constitute a KPLC Defa u lt u n less 

{ i )  KPLC has fa i led to pay any sum of money due to the Sel ler u n der th i s  

Agreement on the d ate when such s u m  is due  and owing {where such sum is  

not subject to a bona f ide Dispute ) ;  or ( i i )  KPLC has fa i led to repay to the Lette r  

o f  Cred it Ba n k  amou nts d rawn b y  t h e  Se l ler  before t h e  first a n n iversary of the  

date of  drawing {or such other period agreed u nder the Reim bursement and  

Credit Agree ment) ;  

P rovided fu rther  that, none of such events sha l l  be deemed to be a Defa u lt by KPLC if  

it  { i )  resu lts from a breach by the Se l ler  of th is  Agreement or any of the other Project 

Agreements (as appl icable) ,  or in  the case of the events described in  Cla use 15 . 2 (f), if 

the PRG Guaranteed LC is te rmi nated in  accordance with its te rms as  a result of a 

representation made by the Se l ler  being incorrect or mis leading or ( i i )  res u lts fro m 

the occurrence of a Force Majeu re event 

15 .3  Defau lting Party : For the  pu rposes of  th is  Agreement, the  Se l le r  is the d efau lt ing 

Pa rty in relation to the events of Defa u lt specified in  Clause 15 .1  and  KPLC is the 

defa u lt ing Pa rty i n  relation to the events of  Defa u lt  specified in  C lause 15 .2, and ( i n  

each case) the other Pa rty i s  the non-defa u lt ing Pa rty. 
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15 .4 Defau lt Notice : U po n  the occu rrence of  a Defa u lt, the non-defa u lt ing Pa rty may give 

n ot ice to the defa u lt ing Pa rty of the occurrence of such Defa u lt .  If: 

( a )  the Defa u lt is not  ca pab le  of  remedy; o r  

( b )  the Defa u lt is ca pab le  of  remedy and the defa u lt ing Pa rty does n ot, wh ere 

such Defa u lt is ca pab le of remedy with i n  a th i rty (30) day pe riod, remedy t h e  

Defa u lt; o r  

(c )  the Defa u lt is ca pab le of remedy but not  with in  a th i rty (30) day per iod, the  

defa u lt ing Pa rty d oes n ot fu rn ish to  the non-defa u lt ing Pa rty a deta i led 

p rogra m m e  ( " Remed ia l  P rogra m me" )  for the remedy as prom ptly as i s  

practica b le of  the Defa u lt and  the defa u lt ing Pa rty fa i l s  to rem edy the Defa u lt 

in acco rdance with the  Remedia l  P rogra m me; 

then the non-defa u lt ing Pa rty may give notice to the defa u lt ing Pa rty that such 

Defa u lt is a n  " Event of Defa u lt " .  I n  the event that  a D ispute a rises as  to whether a 

Defa u lt is capab le of rem edy, the D ispute may be refe rred to a n  Expert for  

d eterm ination i n  accord a n ce with C lause 18 .2 .  Any Remed ia l  P rogra mme pursuant  

to  C l ause  15 .4(c)  sha l l  be agreed between the  Pa rties ( such agree ment not to b e  

u n reasonab ly  withhe ld  or  de layed ) and  in  t h e  event o f  a D i spute ( i n cl ud ing a n y  

D ispute in  relation t o  the  Remedia l P rogra m m e), s u c h  D ispute may be referred t o  

a n  Expert for d etermi n at ion in  accordance with Clause 18 .2 .  F o r  the  p u rposes of t h i s  

C lause 15 .4, any  Defa u lt u nder  Cla u se 15 . 1( i )  sha l l  b e  deemed t o  be a Defa u lt wh ich 

i s  ca pab le  of remedy with i n  th i rty (30) days .  For  the avoid a n ce of doubt, a Defa u lt 

by KPLC s pecified i n  C lause 15 .2(c )  sha l l  not be a Defa u lt that is capa b le of remedy 

for the  pu rposes of  th i s  C la u se 15 .4 .  

15 .5 Terminatio n :  

(a )  Su bject to the Se l ler' s  o ption to suspend de l ive ries of e lectricity to KPLC 

p u rs u a nt to C lause 15 .8, upon the occu rrence of an Event of Defa u lt the non

defa u lt ing Pa rty may u pon not  less than  seven (7 )  days' n ot ice (a "Plant 

Transfer Notice" )  to the defa ult ing Pa rty terminate th is  Agree ment .  In  the 

event that  there is a term ination of  this Agreement due  to a KPLC Defau lt in  

terms of C lause 15 .2 ,  KPLC sha l l , subject to C lause 15 .5 (d ) ,  pay to the Sel ler by 
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way of l i q u idated da mages and  i n  one l u m p  sum ( " P lant Transfer Amount" )  

with in  th i rty (30)  days the sum which after ded uct ing any  Tax wh ich the Se l l e r  

m ust pay  on the  l u m p  sum received or wh ich i s  withhe ld  from such l u m p  sum 

leaves a net amount equa l  to  the  sum of  the  amou nts set out  i n  sub 

Pa ragra phs  ( i )  thro ugh (vi i )  below: 

i .  the tota l amount then outsta nd i ng and u npa id to each F inanc ing Pa rty 

under  each F ina ncing Agreeme nt, inc lud ing (without l im itat ion )  the 

pr i nc ipa l amount of  the Debt Amou nt, a l l  accrued interest, bre a k  

costs, hedging payments ( i nc l ud ing hedging term i nat ion a mou nts) 

and  f inanc ing fees and  cha rges paya b le  to the F ina ncing Parties; 

i i .  a l l  amou nts then  outsta n d i ng and  paya b le to  the  Shareho lders under  

the terms of  any  shareho lder  loan(s ) ,  i nc lud ing  (without l i m itatio n )  

the pr inc ipa l amount o f  such loans a n d  a l l  accrued i nterest; 

i i i .  a l l  amou nts pa id to  the  Se l l e r  by  way of  su bscription of  sh ares in the  

ca pita l  o f  the  Sel ler less d iv idends and  other d istr ibut ions pa id  to  the  

shareholders of  the  Sel ler  together with a return on equ ity 

com ponent as  set out in the fin a l  aud ited fi nancia l model  for the 

Project approved by the  F i nanci ng Parties ("Audited F inancial  

Mode l" )  wh ich shal l  be ca lcu lated on the assu m ption that 

d i str ibut ions to shareho ld ers sha l l  be l i m ited i n  aggregate to a n  

a mount eq ua l  to the net present va lue ca lcu lated a t  ten per ce nt 

{ 10%) d iscount rate of the aud ited P rofits of the Sel ler for the l a st 

com plete five (5 )  yea r per iod pr ior to the date of the P lant  Tran sfer 

Notice; p rovided that if the P l ant has  not been i n  operat ion for at 

least five (5)  years from the Fu l l  Com mercia l  Operat ion Date on the 

date of the Tra nsfer Notice, then such sum sha l l  be l im ited to a n  

amount not exceed ing the aud ited P rofits of the Se l ler  for the th i rd 

(3'ct) ,  fou rth (4th ) ,  fifth (5th), s ixth (6th) and seventh (7th) years fo l lowing  

the sched u led Fu l l  Co m merc ia l  O peration Date of  the P l ant a s  

reflected i n  t h e  Aud ited F ina nc ia l  Model ;  

where, for p u rposes of th is  sub-clause :  
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'P rofit' s ha l l  mean the tota l of i ncome less expenses, exclud ing  

the components of  other  comprehensive i ncome i n  accordance 

with  I FAS l;  a n d  

"Co m p rehens ive income" sha l l  mean ite ms o f  i n come a n d  

expense ( i nc lud ing  reclassificat ion adjustments) that a re n ot 

recogn i sed i n  p rofit or loss as req u i red or permitted by othe r  

I FRSs. 

iv. red u n d a n cy payments fo r emp loyees of the Se l ler  that have been o r  

w i l l  b e  reaso n a b ly i ncu rred b y  t h e  Sel ler  as a d i rect result of 

term inat ion of the P PA and any other su bco ntractor b rea kage costs; 

v. va l ue  of construction works done  u p  to such term inat ion wh ich have 

not been pa id for but as certified by the I ndependent  Enginee r, 

together with any  EPC  b rea kage costs; 

v i .  terminat ion a nd/o r brea kage costs paya ble under  any Project 

Agreement in con n ection with the ear ly te rmin ation of th i s  

Agreement; a n d  

v i i .  any statutory l i ab i l it ies wh ich  ra n k  ahead of sen ior debt, to the extent 

such l i ab i l it ies a re n ot a l ready cove red by sub -c la uses ( i )  to (vi) above . 

Th e Se l ler  sha l l  p rovide GOK  and  Energy Regu latory Com miss ion with the 

Aud ited F inanc ia l  Mode l  i m mediately u po n  the sa id model  be ing a p p roved by 

the F i nancing  Pa rties. 

( b) The P lant  Tra nsfer Amount sha l l  be agreed by the GOK and  the Se l ler  with in  

sixty (60 )  days of service of  the P l ant Tra nsfer Notice by  the Se l l e r .  Where the 

Tra nsfe r Amount is not  agreed as aforesaid, i t  sha l l  be determined by a n  

I ndependent Expert a ppointed i n  accord a nce with the G O K  Letter of Support 

on the basis of, without l im itation,  the then cu rrent Aud ited F ina n cia l Model ,  

the releva nt corporate docu me nts and shareho lder  loan agreements, 

F inanc ing  Agreements, e m p loyment contracts, the Turn key Construct ion 

Agreement, Operati ng, Ma intenance Agreement and contractor invoices, the 
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Expert assuming in such a va l u ation that no Po l itica l Event has occu rred or  i s  

continu ing .  

(c) For the avoida n ce of dou bt, u pon the termination of th is  Agreement, KPLC 

sha l l  pay to the Se l ler  any outsta nd ing I nter im Ca pacity Payments, Ca pacity 

Payments, Energy Charges, Fue l  Charges, Excess Sta rt Cha rges and  late 

payment i nterest p u rsuant to cla use 10.4,  as ap pl ica b le, accrued pr ior to s u ch 

terminat ion .  

(d )  With in  seve n (7)  days after the P lant  Tra nsfer Amount  is agreed or  

determined,  KPLC sha l l  confi rm to  the Sel ler ( i )  the p roport ion of the P lant  

Tra nsfer Amount  wh ich  KPLC sha l l  pay; a nd ( i i )  the proport ion of the P l ant  

Tra n sfer Amount  which GOK sha l l  pay  (such confirmation to  be  given jo int ly 

with the GOK  in accordance with [Clause 9] of the G O K  Letter of Support) ,  

which amounts together sha l l  be eq ua l  to the fu l l  P lant Transfer Amou nt.  

Upon rece ipt of such confirmation, the Se l ler  sha l l  i nvoice KPLC in respect of 

its n otified p ro portion of the P lant Transfer Amount which sha l l  be pa id by 

KPLC to the Se l ler  by payment to such account  of the Se l ler  as n otified to K P LC 

pursuant  to Clause 10.7 with in  one h u n d red twenty ( 120) days of 

determination or  agreement of each such amount .  I n terest at the Defa u lt Rate 

sha l l  accrue on the u n pa id  balan ce of the P lant Tra nsfer Amount determined 

or agreed under  su b-pa ragra p h  (a )  for each day after one h u nd red twe nty 

( 120) d ays after determinat ion or  agreement of the P lant  Tra nsfer Amou nt 

under  su b-paragraphs  (a )  a bove, as the case may be. If KPLC fa i l s  to p rovide to 

the Sel ler the confirmation referred to in  th is  Clause 15 .5 (d )  with in  fifteen ( 15 )  

days of determination of the P l ant  Transfer Amou nt, then  KPLC sha l l  be 

deemed to have notified the Se l ler  that  the GOK wi l l  pay the ent ire P l ant  

Transfer Amou nt to  the  Se l ler .  

15 .6  Transfe r  of the P lant :  U pon rece ipt by the Se l ler  of  the P lant  Tra n sfer Amount in  fu l l  

and  subject to  Clause 15 .8, th i s  Agreement wi l l  terminate a nd the Se l l e r  sha l l  

promptly provide KP LC or any  other transferee nominated by  KPLC with a l l  

docume nts necessa ry t o  effect t h e  tra nsfe r o f  lega l title, free and c lear o f  any  l i ens  
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(except those a ris ing by operation of law) a n d  without any wa rranties to the Pla nt  

to effectuate the tra nsfer of  ownersh ip  of the P lant  to K P LC. At  the req u est of KPLC 

or  a n y  other tra nsferee nominated by KP LC, the Se l l e r  wi l l  a dd it iona l ly  give KPLC o r  

such  tra n sferee reasonab le  assistan ce i n  ensu ring the tran sfer o r  re-execution o n  

s u bstant ia l ly  s im i l a r  terms of any  mater ia l  contract re lat ing to the P roject to wh i ch  

it i s  p arty. 

If the Pa rties a re u nab le  to agree on an amount payab le  p u rsuant  to Clause 15.5 t h e  

m atter s h a l l  b e  determi ned b y  a n  Expert in  accordance with Clause 18. 2 .  

15.7 Sel ler  Defa u lt consequences :  

(a )  I n  the event that there i s  a termi nat ion of th i s  Agreement due to a Sel l e r  

d efa u lt i n  terms of Cla use 15 . 1, t h e  Se l ler  sha l l  pay t o  KPLC w ith in  th i rty (30} 

days the sum i n  US$ equ iva lent to : 

( b )  The add it iona l  d i rect costs ( if any) to  KPLC of  p rocur ing capacity for t h e  

rem a i nder  o f  the Te rm equ iva lent  t o  t h e  Contracted Ca pacity a t  t h e  date of  

s u ch te rminat ion ;  and  

(c )  A l l  sums  due  and  owing fro m KPLC to  KP LC's customers for fa i l u re to  del iver 

e lectr ic ity d i rectly resu lt ing from the Se l ler  Defa u lt giving r ise to suc h  

te rminat ion,  p u rsuant  to KPLC's sta n d a rd terms a n d  cond it ions of su pply o r  

u n der  such customer's statutory rights; 

If the Pa rties a re u nab le  to agree on an amount paya b le  p u rsuant to th is Clause 

15 .7, the  m atter sha l l  be dete rmined by a n  Expert in  accorda n ce with  C lause 18 . 2  

provided that t h e  maxi m u m  s u m  payable b y  t h e  Se l ler  to KPLC p u rsuant to t h is 

C lause s h a l l  be US$750,000. 

15 .8  Suspension of  the  PPA: Where the Se l l e r  i s  entit led to  terminate th is  Agreement 

due to a defa u lt by KPLC to meet its payment ob l igation s  in  accordance with t h e  

terms o f  Cla use 15 . 2(c},  t h e  Se l ler  m a y  at its d iscretion opt not t o  terminate t h i s  

Agreement  b u t  t o  suspend de l ive ries o f  e lect ricity t o  KPLC and performance of its 
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other obl igations under  th is  Agree ment u nt i l  KPLC has resumed fu l l  performa n ce 

of its ob l igations  u nder  th is  Agree m ent. Du ring the period that the P PA rema ins  

suspended, n o  I n terim Ca pacity Payments or Ca pacity Payments sha l l  a r ise, accrue 

and/or be due by KPLC and the Term of this Agree ment sha l l , at the o ption of the 

Sel ler, be extended for a period equa l  to the per iod d u ring which the Se l ler  

suspended de l iveries of e lectricity to K P LC and the performance of i ts  othe r  

ob l igation s  p u rsuant to  th i s  C lause.  

15 .9 Survival of Rights : The exp i ry or termi nation of th is  Agreement sha l l  n ot affect any 

rights or ob l igations which may have accrued p rior to such exp i ry or  terminat ion 

and  shal l  not affect ob l igation s  of each of the Pa rties under th is  Agreement which 

is exp ressed to contin ue  after such expiry or termi nation .  
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Clause 16: I ndemnification a nd Liabi l ity 

16 . 1  Lia bi l ity: Subject to  C lauses 14, 16 . 2  and  16 .3, each Pa rty sha l l  be l iab le  to the 

other P a rty fo r the loss d i rectly and  foreseeab ly resu lt ing from any b reach by the  

first Pa rty of  its ob l igations hereu nder .  

16 .2  Own loss :  Notwithsta nd ing C lause 16 . 1, each Pa rty (the " I ndemnifying Party" )  

sha l l  be respons ib le  for, a n d  s h a l l  i ndemn ify the othe r  Pa rty (the " Indemnified 

Party" )  aga i n st c la ims  in respect of, loss of or  da mage to perso ns or  property 

i ncu rred by the I ndemn ified Pa rty a n d  its contracto rs, employees and  age nts 

res u lt ing from the act, omiss ion or n eg l igence of the I ndemn ifying  Pa rty i n  th e 

performa nce of or otherwise i n  con nection with this Agreement .  

16 .3  Consequential losses : Except as  expressly p rovided he re in ,  in no case  sha l l  eith e r  

Pa rty b e  l i ab le  t o  the other for a n y  i nd i rect o r  conseq uentia l  losses or  da mages. 
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Clause 17:  Confidential ity 

17 .1  Confidential I nformation :  Each  Pa rty agrees that  i t  sha l l, and  sha l l  ensure that its 

em ployees, officers and d i rectors sha l l ,  ho ld  in confidence th is Agreement and a l l  

i nfo rmation, docu mentation, data and  know-how d isclosed t o  i t  b y  the othe r  Pa rty 

a n d  designated in writing as 'confident ia l '  both before and after the S ignature Date 

( "Confidentia l Information " ), and sha l l  not d isclose to any th i rd pa rty or use 

Confident ia l  I nformation other than in  connection with the performa nce of th is 

Agreement or a ny pa rt thereof without the other Party's pr ior written a pprova l ,  

provided that :  

(a )  This C lause sha l l  not a pply to Confident ia l  I nformation which is i n  the  pub l ic  

domain other than  by reason of a breach of th is  C lause 17 . 1, o r  was a l ready 

i n  the rightfu l possession of  the recip ient Pa rty, or was obtai ned by the 

reci pient Pa rty in  good fa ith from a th i rd pa rty entitled to d isclose it; 

(b )  A Party m ay d isclose Confidentia l  I nformation in  accordance with  a ny Lega l  

Req u i re ment to  do so ,  or to  consu lta nts and  contractors (subject to  obtain i ng 

u n derta ki ngs of confident ia l ity except where professiona l  d uties a l read y  

im pose an  ob l igation o f  confidentia l ity) whose d uties reasonab ly  req u i re such 

d isclos u re save that  KPLC sha l l  be entitled to d isclose, such Confidentia l 

I nformation as  it reasonab ly co ns iders necessa ry, to its customers i n  

con nection with i nqu iries raised b y  customers i n  re lation t o  KPLC tariffs o r  i n  

circu msta nces where KPLC i s  ob l iged t o  d isclose Confidentia l I n formation in  

con nection w ith the determ ination of  tariff va lues or esta bl is hment of KPLC 

tariffs appl icab le to its customers; and  

(c )  A Party m ay d isclose Confident ia l  I nformation, s u bject to  obta in ing an  

u nderta king to  keep the  same confidentia l ,  to: 

( i )  Any p rospective assignee of  the  Pa rty and  its a dvisers; 

I� 
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( i i )  To any  bank  or  financia l  institution or investor from whom the Party i s  

seek ing finance, p rovided that  sha l l  not be req u i red to  give such 

u n de rtak ing but  sha l l  neverth e less be expected to keep such 

i n format ion confident ia l ;  and 

( i i i )  To any Expert or Arbitrator u n der th is  Agreement.  

17 .2  Surviva l :  Th e p rovis ions of  th is  Clause 17 sha l l  s u rvive the term ination or expiry of  

th is Agreement.  
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Clause 18: Dispute resolution 

18 . 1  Arbitration :  

Subject to  C lause 18.2, a l l  d i sputes a ris ing out  of  or  in  con nection with  th i s  

Agreement inc lud ing but  not l i m ited to  its, its va l id ity and  any p u rported breach or  

term ination (a "Dispute" )  sha l l  be fina l ly  settled under  the  R u les of  Arbitration of  the 

I nternationa l Ch a m ber of  Com merce wh ich Ru les are deemed to be incorporated by 

reference into th is Cla use 18 . 1 .  It is hereby agreed that:  

(a) The seat of the a rbitration sha l l  be London,  Eng land;  

(b )  There sha l l  be th ree (3 )  a rb itrators; 

(c )  The language of the a rb itration shal l  be Engl ish;  

(d)  The award rendered sha l l  a pport ion the costs of the a rbitrat ion; 

(e) The award sha l l  be i n  writing and shal l  set forth in  reasonab le d etai l  the facts 

of the Dispute and  the reasons for the tribuna l 's decis ion; 

(f) the award in such a rb itration sha l l  be fina l  and  b ind ing upon the Pa rties a n d  

j udgment thereon may b e  entered i n  a n y  Cou rt h aving ju risd ict ion for its 

enforcement; and  the Parties renoun ce any right of a p pea l  from the d ecis ion 

of the tribuna l  i nsofa r as  such ren u n ciation ca n val id ly be made; and 

(g) if any D ispute a ris ing out of or  i n  co nnection with th is Agreement raises 

issues wh ich are su bstant ia l ly  the same as  or in  conn ection with the othe r  

P roject Agreements or the Fue l  Su p ply Agreement (a "Related Project 

Dispute" )  then, notwithsta nd ing that a rb itrators m ay have been agreed to 

appo inted under  th is Agreement, either Pa rty m ay, by written notice to the 

other  Pa rty and  the arb itrators who have a l ready been agreed or a p pointed 

hereu nder, req u i re the D i spute to be referred to a nd fina l ly settled by the 

a rbitral tr ibuna l  appointed under the other Project Agreeme nts or the Fue l  

Su pp ly Agreement p rovided that the arbitration i n  respect of the Related 

Project Dispute is an  arb itration under  the Ru les  of Arbitration of the 

International  Cham ber of Commerce (or any other ru les reason ab ly 

satisfactory to KPLC) and  C lauses 18 .1 (a )  through 18. 1 (g) (both incl usive ) 

a pply and the a rbitra l tr ibu n a l  a ppointed under  the other  Project Agree me nts 

or the Fuel Su pp ly Agreeme nt, has the necessa ry expertise and is otherwise 
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q u a l ified to a rbitrate the D ispute aris ing out of or in connection with th i s  

Agreement. 

Each Pa rty wi l l  a ppoint  an arb itrator with in  th i rty (30) days of the d ate of t h e  

req uest t o  in itiate a rb itration who w i l l  t h e n  joint ly a p po int  a th i rd a rb itrator with i n  

t h i rty (30)  Days o f  the date of the a p pointment of the second a rb itrator, which 

th i rd arb itrator sha l l  not be a cit izen of the Rep u b l i c  of Kenya,  o r  the cou ntry of t h e  

Se l le r  a n d  n o  arb itrator s h a l l  have a n y  exist ing or pr ior  re lat ionsh ip  with eith e r  

Pa rty, to act as Ch a i rman  of the tri buna l .  Arbit rators n ot ap pointed within t h e  

t ime l i m its set forth in  t h e  preceding senten ce sha l l  be a ppointed b y  t h e  I CC Cou rt 

of Arb itration (as  defi ned i n  the ICC Ru les) .  

I f  there is a confl ict between th is  Agreement and the sa id Ru les, th is  Agreeme n t  

sha l l  p reva i l .  

18 .2 Expert :  Where the Agreement p rovides that any  D is pute or other m atter shal l  b e  

refe rred t o  a n  Expert or  the Parties otherwise s o  agree t h e  fo l l owing provision s 

s h a l l  a p p ly :  

( a )  The D ispute sha l l  be admin istered in  accordance with  the ru les  of  proced u re 

of the I nternat ional  Chamber  of Com merce (p rovided  that i n  the  event of a n y  

incons isten cy o r  contrad ict ion between such ru les and  t h e  terms of t h i s  

Agreement, t h e  latter sha l l  p reva i l ) ;  

( b )  Each  Pa rty s h a l l  act in a t ra nsparent  man ner  and  p rovid e to  the Expert a l l  

i nformation i n  its possess ion req uested by the Expert for the purposes of  

mak ing i ts  determination;  

(c) The Expert sha l l  be an i n dependent person with re leva nt experience a n d  

wi l l i ng  t o  act, agreed between  t h e  Pa rt ies, or i f  not agreed with in fourteen 

( 14 )  days of  a req uest in  writing by  either  Pa rty, a ppointed by the  

I nternation a l  Ch a m ber of  Commerce; 

(d )  Other  than  i n  the  case of  invo ices d i sputed by  KP LC in  a ccorda nce with Clause 

10.5, for a pe riod of  forty-two (42) days after the a ppointment of the Expe rt 
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or such other period as the Parties may agree, each Pa rty may make s u ch 

written submissions  as it wishes to the Expert and sha l l  s i m u lta neo us ly  

p rovide a co py to the other  Pa rty, and  at  the end of  such forty-two (42 ) day  

period each Pa rty sha l l  have a period of  twenty-one (21)  d ays to  m a ke 

cou nter-su bm issions to the Expert (with a copy to the other Pa rty) i n  reply to 

the other Party's written subm issions made d u ring the aforement ioned forty

two (42) day period p rovided that neither Pa rty sha l l  d uring such twenty-o ne  

(21 )  day  period make any written cou nter-su bm ission which p u rports to  rep ly 

to,  raise or refer to,  any new matters n ot raised or referred to in  a n y  

submission made d u ri ng t h e  aforementioned forty-two (42) day period; 

(e) At the end of the twe nty-one (21) d ay period referred to in  paragraph  (b )  

a bove, and  no later than  twenty-one  (21 )  days thereafter, e ither Pa rty m ay, 

with the consent of the Expert and  at a t ime and p lace decided by the Expe rt, 

make an ora l  p resentation to the Expert in the p resence of the othe r  Pa rty 

com menting on or exp la in ing matters p revious ly submitted to the Expert i n  

writing; 

(f) The Expert sha l l  re nder  h is determination in writing with in  fou rteen ( 14) d ays 

of the com pletion of the ora l  p resentation given in accordance with C lause 

18.2(c) and  give reasonab le  deta i l s  of the reasons for h is determ inat ion;  

(g) The decision of the Expert sha l l  be fi n a l  and  b ind ing on the Part ies save in the  

event of fra ud or man ifest error; 

( h )  The Expert sha l l  act as  an  expert and not  as a n  a rbitrator; 

( i )  The costs of  the Expert sha l l  be borne as determined by the Expert or, in  

defa u lt of  such dete rminat ion,  equa l ly  by the Parties; 

(j) i n  the case of i nvoices D isputed by KPLC in accordance with Cla u se 10.5, the  

periods i n  Cla uses 18 .2 (d )  and  (e )  sha l l  be reduced respective ly to  ten ( 10 )  

94 



bus iness days instead of forty two (42) days a n d  five (5 )  bus iness days instea d 

of twe nty-one  (21 )  d ays. I n  the case of D isputes refe rred to a n  Expert i n  

accorda n ce with Cla u ses 7 .4, o r  20.1(e), the periods in  C lauses 18 .2 (d )  and (e )  

sha l l  be red uced to  such extent  as sha l l  ena b le the Expert to  render i t s  

determ ination in  accord a n ce with the provis ions of  C lauses 7.4, o r  20 .l (e) ;  

a n d  

(k )  any  Party that wishes to cha l lenge a decis ion of the Expert m ust init iate 

a rb itration in  accorda nce with Cla u se 18 .1  of th is Agreement with in  th i rty 

(30) days of its rece ipt of the decis ion and set fo rth one or more of t h e  

l im ited grounds  set forth i n  Clause 18.2 (g) as  the bas is o f  its cha l lenge i n  i ts  

req uest for Arb itrat ion,  fa i l i ng which the dec is ion sha l l  be fina l  and b ind ing. 

18 .3  Exclusivity: N either Pa rty sha l l  have any right to com mence o r  ma inta i n  a ny leg a l  

p roceed ing concern ing a Dispute u nti l  t h e  D ispute has  been resolved i n  accordance 

with C lause 18 .1  or  18.2, and then on ly  to enforce o r  execute the awa rd under 

such p roced u re .  

18.4 Confidential ity : The Pa rties sha l l  each secure that a l l  Experts a n d  a rb itrators sha l l  

agree to  be  bou n d  by the p rovisions of  C lause  17 of  th is  Agreement as  a condit io n 

of a ppointment .  

18 .5 Continua nce of Obl igatio ns :  The Pa rties sha l l  conti n u e  to perform the i r  respective 

ob l igatio ns  u nder  th is Agreement d u ring any  Expert or a rbitration p roceed ing, 

p rovided that the right to term inate pu rsuant  to C lause 15 on grounds  d ifferent to 

those referred to the Expert or a rb itrator sha l l  not be restricted by th is  Clause 

18 .5 .  
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Clause 19: Maintenance of Operating Records 

( a )  Each  Pa rty sha l l  keep  com plete and  accu rate reco rds and  a l l  other  data 

req u i red by each of them for the pu rposes of proper admin istrat ion of th is 

Agreem ent.  Among other records and  data requ i red hereby or e lsewhere i n  

t h i s  Agreement, t h e  Sel ler sha l l  mainta in  an  accu rate and  u p -to-date 

operating log, in  a format reasonab ly acceptable to KPLC, at the P l ant with 

records of: 

( i )  Rea l and  reactive power p roduction for each  clock hour  and  400 kV bus  

vo ltage at a l l  t imes;  

( i i )  Cha nges in  operating status, sched u led outages, forced outages and  

pa rt ia l  forced outages, noting t imes  and  ca uses; 

( i i i )  Any u n u sua l  cond itions fo u nd du ring i nspect ions; and  

a l l  such records and  data sha l l  be  mai ntained for a m i n i m u m  of s ixty 

(60) months after the creation of such records or data p rovided that 

each Pa rty sha l l  not dispose of or destroy any such records or data 

after such sixty (60) month period u n less the Pa rty des ir ing to d ispose 

of or destroy such records or  data gives th i rty (30) days pr ior notice to 

the other Pa rty, genera l ly  describ ing the records or data to be 

destroyed or d isposed of, a nd the Pa rty receiving such notice does n ot 

object thereto in writ ing with in  ten ( 10)  days. If a written objection is 

received with i n  such ten ( 10)  day period, the objecting Pa rty sha l l  have 

a period of s ixty (60) days after the date of such written objection 

with in  which to inspect and copy the record s or data proposed to be 

d is posed of or destroyed, wh ich records and data sha l l  be made 

ava i l ab le with in  such sixty (60) day period by KPLC or the Se l ler  as the 

case may be,  at such Party's registered office. After the expi ration of 

such sixty (60) day period, the Pa rty desir ing to d ispose of or destroy 

such records or data sha l l  be permitted to do so. 
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( a )  E it h e r  Pa rty sha l l  have the  right, u pon ten  { 10)  days p rior notice to  the other Pa rty, 

to exa m ine  the records a n d  data of the other Party re lat ing to th is  Agreement or the 

operat ion and  Despatch of the P lant  at any  t ime d u ring  norma l office hours dur ing 

the per iod such records and  data a re req u i red hereunder  to be ma inta ined .  
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Clause 20: Project Agreements 

20 .1  Project Agreements: 

( a )  P r ior  to  the Sign ature Date, the Se l le r  has  provided to  KPLC a copy of the 

Memora ndum and Articles of Association of  the Sel ler, which copy has been 

i n it ia l led by the Se l ler  for  the purposes of  identification .  

(b )  As soon as  possib le after the Signature Date, the  Se l le r  sha l l ,  p r ior  to  the 

award of  the Tu rn key Con struction Agreement and  the O perating a n d  

Ma i nte nance Agreement, p rovide KPLC with materia l tech n ica l contract terms 

affect ing KPLC of  each  such contract. The Sel ler may proceed to  sign any such  

contract u n less there has  been  an  objection by  KPLC i n  acco rda n ce with Cla u se 

20 .1 {e ) .  

(c )  Forthwith u pon execution of any of the documents referred to in  C lause 

20 . 1 { b), the Se l ler  sha l l  p rovide to KPLC a copy thereof certified to be a true 

copy by the Sel ler.  

(d )  The Se l ler  sha l l  n ot :  

( i )  Term inate or permit the terminat ion of any other  P roject Agreement to 

which it is a pa rty; 

( i i )  M a ke or agree to  any materi a l  amendment of  any  other  Project 

Agreement to which it is a pa rty; 

( i i i )  I n  any  materia l  respect depart from ,  or wa ive or fa i l  to  enforce any 

rights i t  may have u nder, any other  P roject Agreement to  which i t  is a 

pa rty; or 

( i )  E nter into any agreement which would mater ia l ly  affect the 

i nterpretation or  a p p l ication of  any  other  P roject Agreement, 

u n less the cou rse of action proposed u nder such agreement has  bee n notified 

in  advance to KPLC and there has been no objection in  writ ing by KPLC in 

accordance with Clause 20. 1 {e ) .  
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( a )  I f  with in  fo u rteen ( 14 )  days of  receipt of  a copy of  a d raft contract u nder  

Cla use 20 . 1{b )  or a n otification u nder  Cla u se 20. 1 {d ), KPLC gives notice 

that it objects on the basis of one  of the grou nds set o ut in  C lause 20. 1 {g )  

a n d  such objection is acco m p a n ied by com m ents of  KPLC exp la in ing the  

rea sons for such objection, the Parties sha l l  the reafter meet (and in any  

event no later than  seven (7)  d ays fro m the date of  such notice) and  

negotiate in  good fa ith so  as to  a d d ress a n d  remove the concerns of  KPLC. 

If the concerns  of KPLC a re not so addressed and removed by the Se l l e r  

e ither Pa rty s h a l l  b e  entit led t o  refer the  m atter t o  a n  Expert i n  

accordance with Clause 1 8 . 2 ,  w h i c h  Expert s h a l l  determine  whether t h e  

oth er P roject Agreements w i l l  o r  m a y  reasona bly b e  expected t o  give r ise 

to the resu lts set out in  C lause 20 . 1{g) . I f  the Expert so determines, the 

Se l ler  sha l l  use a l l  reasona b le  endeavo u rs to amend such other Project 

Agreements so as to remove the co ncerns of KPLC provided that if the 

Se l l e r  is una ble to  amend the other  P roject Agreements, then either Party 

s h a l l  be entit led to terminate th is  Agreement by giving not less than  seven 

(7)  days' notice . Fol lowing such  term inat ion, the p rovisions of Cla use 1 7  

sha l l  app ly. 

(f) In the a bsence of any objection by KPLC in accord a n ce with C lause 20.l{e ), 

KP LC s h a l l  be deemed to have a p p roved the releva nt  contract or notification .  

(g) The sole grounds  for objection a re that the p roposed other Project 

Agreeme nts, o r  any cha nge to the other P roject Agreements, wi l l  or m a y  

reasonab ly  be expected t o  give r ise t o  the resu lt that :  

( i )  The terms of  such other  P roject Agreement sha l l  be incom patib le with 

or  confl ict with the p rovis ions of th is  Agreement or materia l ly impair its 

performa n ce or im p lementat ion; or 

( i i )  Any costs wh ich  a re passed t h rough to or borne  by  KPLC u nder t h e  

terms o f  th is  Agreement a re or m ay reasonab ly b e  expected to b e  
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i ncreased. 

( h )  The objection, n on-objection or deemed approva l by KPLC of a ny a mendment 

or  variation of  a p rovis ion or  of the termi nation of  any  other  P roject 

Agreement or the creation of a new Project Agreement sha l l  be without any  

l i ab i l ity whatsoever on the pa rt of  KPLC and sha l l  not lessen, d im in ish or  

affect i n  any way the ob l igations  of  the  Se l ler  under  th is  Agreement.  

( i )  I f  a t  a n y  t ime a n y  other P roject Agree ment i s  terminated, o r  a n  amend ment 

or  variation is made to any other  P roject Agreement, or the Se l ler  is gra nted a 

waiver or  re lease of a ny of the obl igations  u nder any  other P roject 

Agreement, or any agreement is entered into which wou ld affect the  

i nterpretation or a p p l ication of  a ny of  the other Project Agree ments then  the  

Se l l e r  sha l l  de l iver to  KPLC a conformed copy of  each  such  docu ment or (so 

fa r as it is not in  writ ing) a true and com p lete record thereof with in twenty 

one ( 2 1) days of the date of its execution or  creation, certified as a true copy 

by an officer of the Se l ler .  

(j) Th is Clause 20 sha l l  not app ly to the Loca l Fue l  S u p ply Agreement and any 

Fue l  Supp ly Agreement. 
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Clause 21:  M isce ll aneous 

2 1 . 1  Assignment :  

2 1 . 1 . 1  

2 1 . 1 . 2  

Without prejud ice t o  a n y  o f  KPLC's rights u nder C lause 2 1 . 1  and  Cla u se 

2 1 .2 ,  any  ass ign ment by a Pa rty of a l l  (but  n ot part on ly) of its rights a n d  

ob l igations under  t h i s  Agreement is permitted but  on ly with t h e  prio r  

written consent o f  t h e  other Pa rty, p rovid ed that :  

( a )  such consent sha l l  n ot be u n reasonab ly withhe ld or  de layed if the 

Pa rty wish ing  to assign ca n satisfy the other Pa rty of such proposed 

assignee's fina n ci a l, tech n ica l and  lega l  status and  a bi l ity to observe 

a n d  perfo rm th is  Agreeme nt; 

( b )  the Party wish ing to assign sha l l  have given not ice to that effect to 

the other Pa rty and such notice sha l l  have given sufficient 

information to show the status and a b i l ity of the p roposed assigne e  

t o  ca rry o u t  t h e  terms o f  t h i s  Agree ment; and  

( c )  the Pa rty wish ing to  assign sha l l  obtain Energy Regulato ry 

Com miss ion app rova l .  

N o  assign ment p u rsuant t o  C lause 2 1 . 1 . 1  sha l l  b e  effective u n less a n d  

unti l  the assign ing Pa rty has :  

( a )  procu red the proposed ass ignee to  covenant  d i rectly with 

other  Pa rty ( in  a form reasona b ly  sat isfactory to such Party) to 

observe and perform al l  the terms and cond itions of th is 

Agree ment and if reason a b ly req u i red by the other Pa rty 

a rra nge for a guara ntee or othe r  equ iva lent secu rity in favou r  

of such other Pa rty i n  respect of a l l  ob l igat ions o r  l i ab i l ities to 

be assigned; 

(b)  p rovided to the other Pa rty a ce rtified copy of the assign ment  
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21 .2  

(exclud ing the  consideration pa id  or paya b le for such  

assignm ent); a nd 

(c)  obta ined the approva l of the Energy Regu latory Com m ission. 

Notwithstanding the provis ions of C lause 2 1 . 1 . 1, the Se l le r  may ass ign its 

rights u n der this Agreement to F inancing Parties or any agent or designee of 

F ina nc ing Parties for the pu rpose of p rovid ing secu rity u nder  the F inanc ing 

Agreements. 

2 1 .3  Su b-Contractors : The Se l ler  sha l l  be  entitled to  engage th i rd parties as  contractors 

for the performance of its ob l igat ions hereu nder p rovided that no such 

engage ment sha l l  re l ieve the Se l ler  of its ob l igations  under  th is Agreement .  

2 1 .4 Va riation: Th is Agree ment may not be varied nor  any of its p rovis ions waived 

except by an  agree ment in  writing s igned by the Parties. 

21 . 5  Waivers of  Rights: No delay or forbeara nce by  either Pa rty i n  exercis ing any  right, 

power, p rivi lege or remedy under  this Agreement sha l l  operate to im pa i r  or b e  

con strued as a waiver o f  s u c h  right, power, privi lege or remedy. 

2 1 . 6  Notices: Except for comm u n ications in  accorda nce with t h e  O pe rating a n d  

Despatch Procedu res, any  n otice or other com m u n ication t o  b e  g iven b y  o n e  Pa rty 

to the other u nder  or in connection with th is  Agreement sha l l  be given in writin g  

and  m a y  b e  de l ivered or sent b y  prepaid ma i l  or facs imi le  t o  t h e  rec ip ient a t  t h e  

address, a nd ma rked for t h e  attention of t h e  person, specified i n  Sched u le 8 or  

such  other add ress or person fro m t ime to  t ime des ignated by  notice to  the  oth e r  

in  accorda nce with t h i s  C lause; and  a n y  such notice or com m u n ication s h a l l  be 

deemed to be received u pon de l ivery, o r  five (5 ) d ays after post ing, o r  when sent  

by facs imi le  u pon confirmation of  u n interru pted transm ission by a transm iss ion 

report p rovided that  any  notice given by facs imi le  sha l l  be confirmed by letter sent  

by hand or post, but without p rejud ice to the origin a l  facs imi le  n otice if received in  

accordance with th is Cla use 21 .5 .  

2 1 .7 Effect of I l lega lity, etc : If for any  reason whatever any p rovision of th is  Agreement 

is o r  beco mes or is declared by any court of  com petent ju risd iction to be inva l id ,  
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i l lega l or u nenforcea b le, then i n  any such case the Pa rties wi l l  negotiate in goo d  

fa ith with a view t o  agree ing o n e  or  more provis ions t o  b e  su bstituted therefor 

wh ich a re n ot i nva l id,  i l l ega l or unenforceab le a n d  p rod u ce as nea rly as i s  

p ra ctica b le  in  a l l  the circu msta n ces the a p p ropriate ba lance o f  the commerc ia l 

i nterests of the Pa rt ies .  

2 1 . 8  Entire Agreement: T h i s  Agreement conta ins a n d  expressly refers t o  t h e  enti re  

agreement between the Pa rties with respect to i ts  s u bject matter and  express l y  

exc ludes a ny warranty, con d it ion or other u nderta k ing i m p l ied at l a w  or b y  custo m 

a n d  supersedes a l l  previous agreements and  understa nd ings between the Part ies 

with respect to its subject m atte r and each of the Pa rties acknowledges a n d  

confi rms  that i t  does not enter into th is  Agreement in  rel ia n ce o n  a n y  

re p resentation, warranty o r  oth er  u ndertak ing b y  t h e  othe r  Pa rty n ot fu l ly reflected 

in the terms of th i s  Agreement .  

2 1 . 9  Cou nterpa rts:  This  Agreement m a y  b e  executed i n  two cou nterpa rts a n d  by eac h  

Pa rty o n  a sepa rate co u nterpa rt, each of wh ich when executed a n d  de l ivered sha l l  

con stitute a n  origi na l ,  b u t  both cou nterparts sha l l  together constitute but one a n d  

the sa m e  instru ment .  

2 1 . 10 I m m un ity: To the extent that KPLC may i n  the Rep u b l i c  of Kenya or any  othe r  

releva nt ju r isd ict ion c la im for itself o r  its assets or  reven u es i m m u n ity from su it, 

execution, attachment whether in  aid of execution, before judgment or  otherwise)  

or other  lega l  p rocess and to the exte nt that  i n  a ny such  j u risd iction there may be 

attr ibuted to itse lf or its assets or  revenues such i m m u n ity (whether  o r  not  c la imed ) 

K P LC agrees not to c la im and  i rrevoca bly wa ives such i m m u n ity to the fu l l  extent  

perm itted by  the laws of  such ju r isdict ion .  
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Clause 22: Governing Law 

This Agreement sha l l  be governed by and construed in a l l  respects in accord a n ce with the 

laws of the Repub l ic  of  Kenya. 
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AS WITN ESS the h a nds of the d u ly a uthorised rep resentatives of the Parties the day a n d  

yea r fi rst a bove written .  

Signed a n d  Sealed for and  on  behalf 

of Amu Power Company Limited 

Di rector 

Signed a nd sealed for and  on behalf 

of The Kenya Power & Lighting Com pany Ltd 

M a naging D i rector 

Com pany  Secret�y 
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SCHEDULE 1 :  FACI LITIES TO B E  I N STALLED BY THE SELLER 

Part A:  Functional  Specification of the Plant 

1. I NTRODUCTI ON 

The Fu n ctiona l  Specification agreed between  the Parties genera l ly describes the 

P lant to be insta l led by the Se l ler .  

1 . 1  Role of the  Functiona l  Specification 

The tech n ica l  req u i re ments of the P lant a re p resented in this specification which 

defines the gen era l  functiona l  req u i rements of KPLC inc lud ing specifications for 

some of the types of eq u ipment, syste ms, p rocess and/or design ph i losoph ies to be 

adopted . It is not the i ntention of th is Funct iona l  S pecification to p rovide a detai led 

p la nt specification but to p rovide the outl i ne  performance req u i rements with the  

Sel ler  be ing  respons ib le for the p rovis ion of  a com p lete working p lant  which meets 

these req u i rements, those of the agreed P PA and which is fu l ly com pl iant  with a l l  

Legal  Req u i rements. 

I t  is fu ndamenta l  that where there i s  a ny confl ict between any specified general o r  

fu n ct iona l  req u i rements and  any particu l a r  s pecification a s  to how any  req u i re ment 

is  achieved then the genera l or fu nction a l  req u i rements sha l l  p reva i l .  It sha l l  be the 

respons ib i l ity of the Se l ler  to identify any  such confl icts and  report them to KPLC .  

The Se l ler  sha l l  carry out a l l  necessa ry work, whether  of  design, construction or  

otherwise, a ris ing as  a resu lt of  such confl ict .  

In  th is Fu nctiona l  Specification any refe rence to "Plant" sha l l  be u nde rstood to mean 

the Lam u  Coa l  Power P lant un less it  is expressly stated to the contrary.  

No defect, error or omission in  th is docu ment in relation to any  design,  data,  

specification or  method sha l l  rel ieve the Se l ler  fro m its obl igation s  u nd e r  the agreed 

PPA. 

1 .2  Project Description 

The Se l ler  sha l l  design, fina nce, construct, comm ission, test, own, ma intain and  

operate for the agreed term (Bu i ld-Own-Operate) a coa l powered thermal  P la nt, a t  
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La m u  in the Rep u b l ic  of Kenya. The P lant  sha l l  have a n  output of a p p roximate ly 

981.5 MW on the Fu l l  Com m e rcia l  O peration Date.  

The P lant  wi l l  be despatched in  a manner  consistent with a least cost merit ord e r  

bas is  ( a lthough KPLC sha l l  not b e  ob l iged t o  do  so) .  The p lant  shou ld the refore b e  

capab le  of r u n n i ng stead i ly over a wide range o f  output. E a c h  u n it s h o u l d  be able to 

o pe rate at between 40% and  100% of rated output .  

The S ite for the P lant  is i n  Manda Bay, La m u  Cou nty. The s ite map of the project 

a n d  layout a re shown in F ig u re Z-01 and Figu re Z-02 respective ly. 

1 . 3  Scope of  Work 

This  s pecification (th e "Fu nctiona l  Specification")  describes the ge nera l a n d  

fu n ctio na l  req u i rements for the d esign,  construction, com m iss ion ing, testing a n d  

p utting  t o  work o f  t h e  P l ant and  its a n ci l l a ry equ ipment  and  systems  to b e  p rovide d  

u nder  the Agreement. 

The perma nent works at the Plant sha l l  i nc lude those items l isted below togeth e r  

with a l l  oth er  p la nt, e q u i pment, bu i ld ing, civi l  a n d  other works a s  necessary t o  

p rovide a com plete stat ion in  a l l  respects wh ether l isted below o r  not :  

• Th ree stea m t u rb ine  d riven generato r sets with a tota l i nsta l led capacity of  
a rou n d  1050 MW with  a l l  aux i l i a r ies and s i lencing equ ipment 

• a ded icated b lack-start d iesel  generator 

• station cranes and  l ift ing  equ i pment 

• th ree boi lers with aux i l i a ries 

• i ndoor switchgear at generator voltage 

• 6.6 kV switchgear  

• 400 kV cabl ing 

• neutra l  earth ing switchgear  

• control ,  meter ing and  p rotection eq u ipment 
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• 6 .6  kV /400kV ste p-up tran sformers 

• 400 kV I 6 .6  kV station tra nsformers 

• 415 V switchgear  and  motor control centres 

• 1 10V de and  220V de system inc lud ing batteries, cha rgers and  d istr ibut ion  
eq u ipment 

• cab l ing and  ea rth ing 

• l ight ing 

• te lephone system 

• Coa l Conveyor Belt System 

• coa l yard 

• once-th rough coo l ing water system 

• fire detection and  protection syste m 

• data acq u is it ion/supe rvisory control e q u ipment 

• SCADA system 

• F lue  Gas Desu lphu risation 

• Sea water desa l i n ation and  deminera l isation water system 

• E lectrostatic p recipitators 

• Ash hand l ing system 

• Ash yard 

• H eating Venti lat ion and  A i r  Co nd ition ing ( HVAC) 

• Water Treatment System 

• Waste Water Treatment System 

• Environ mental P rotection and  Mo n itoring Fac i l ities 

• I n strumentation and  Control ( I &C) System 
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• i nc in eration equ ipment  ( if req u i red ) 

• a l l  c iv i l ,  bu i l d i ng and  bu i ld ing services wo rks for a l l  p lant  and  eq u ipment  
i nsta l l at ions and  for a l l  operat ions, m a intena nce, site secu rity a n d  
a d m in istrative req u irements of the p la nt .  

1 .4 Genera l l nformation 

All equ ipment insta l led on the S ite sha l l  be n ew p lant  of p roven design, with a h igh 

leve l  of re l i ab i l ity. 

The d es ign p h i losophy for the P lant  sha l l  be that no s ingle item fa i l u re, other tha n  

that of a u n it itse lf, sha l l  resu lt  in  the red u ction i n  e lectrica l o utput of a u n it .  

N o  p l ant s h a l l  be d ependent u pon the effects of a ir  cond ition ing or venti latio n  

eq u ipment fo r its satisfactory operat ion .  Fa i l u re of such eq u ipment sha l l  not  

adve rse ly a ffect the operation of  any  p lant .  Site ratings of  P lant  sha l l  not be 

d e pendent  u pon the effects of  a i r  con d it ion ing or  vent i lat ion equ ipment .  

Ter m i n a l  points for the P lant  a re given i n  the term ina l  points sched u le  i n  Attachm e n t  

A .  

I t  s h a l l  be the  respons ib i l ity of  the Se l l e r  to  l ia ise with K P LC to  ensure that  there i s  no  

d is ru ption to  KPLC's fac i l it ies d u ring  the construct ion of  the P lant  except as may be  

req u i red to  perform intercon nection and  testing and  to  ensure the safety of  

personne l  a n d  to  avoid damage to  the Se l le r's  p lant  and  equ ipment .  

1 .5  Site Ambient Conditions/Cl imate 

The fo l lowing d ata is p rovided for i n formation on ly .  For  avoida nce of of d o u bt, wh e n  
d eterm i n ing the Contracted Capacity o f  the P la nt, there sha l l  be n o  adjustments 
made  to ta ke i nto acount any a m bient or  refe rence cond ition .  

The c l imate a t  the  S ite is tropical with typica l  condit ions as fo l lows:-

H ighest Maxi m u m  Te m perature ( DC) (40 l 

Average Maxi m u m  Am bient Tem peratu re ( DC) (30.4 l 
Average M i n i m u m  Ambient Tem peratu re ( DC) (22 .4 l 

Lowest M i n i m u m  Ave rage Te m peratu re ( DC) ( 10 l 

1 09 



Basic Wind Speed as  per ASCE 7 ( Average ) (metres 
per second)  

Average Annua l  Rainfa l l  (mm)  

Heaviest Rainfa l l  i n  24  hours (mm)  

Average Relative H u mid ity Ra nge (%) 

Approx. S ite Alt itude (m a bove sea leve l )  

Barometric P ress u re 

Reference Sea Water Tem peratu re 

The Site is not seism ica l ly active. 

1 .6  Genera l ly Applicable Cod es and Standards 

(a )  Lega l  Req u i rements 

[35 l 

[ 1050 l 

[ 656 ] 

[60-80] 

[ 6 . 1 ] 

1 .03 1 bar  

27 °C 

The P lant sha l l  comply with a l l  Legal Req u i rements inc lud ing but n ot l im ited to: 

• Health and  safety i n  e m ployment; 

• Codes of practice for the design and  safety, operation ,  ma intenance a n d  
servicing of pressu re vessels; 

• Noise; 

• E lectricity regu lations/codes of p ractice; 

• Pu b l ic  works; 

• F i re p rotection;  

• Environ mental protection 

(b )  I nternationa l ly  Appl icable Codes and Sta ndards 

Where appropriate legis lat ion is not ava i l a ble, the latest vers ion of nationa l o r  

internationa l  sta ndards  wi l l  define the m in imum requ i rements. The  m ixing of 

va rious nat iona l  and  internationa l  standa rds sha l l  on ly  be perm itted with the pr ior  

approva l  of KPLC. This Fu n ct iona l  Specification is based on the use of one set of 

standards for each discip l i ne :  
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• Civi l  Works - Kenyan Sta ndards  with supp lementary req u i rements for seism ic  
d esign as given i n  New Zea land  Sta nd a rd N ZS I 4302 : 1992/BS/G B; 

• M echa n ica l Works - AS M E/ANS I ,  AP I ,  AS H RAE, ISO, E N  or D I N/GB;  

• E lectr ical  Control and  I nstrumentation - I EC, I E E E/J EC/J EM;  

• Qua l ity Syste ms - ISO 9001 :2008; 

Deviat ions from the refe renced sta ndards or  su bstitution by equ iva lent  ones sha l l  be 

s u bject to the a pprova l  of the relevant  Governmenta l  Authority or its a ppointed 

representative. 

The sco pe of the majority of the referenced sta n d a rds  is l im ited to the s u pply of 

eq u ip m e nt. 

1 .7  Environmental Aspects 

Al l  eq u i p m ent sha l l  be designed and constructed to m i n i m ise the e nvironmental  

im pact .  The Se l ler  sha l l  g ive con sideration to visua l  impact, w i ld l ife and  tem pora ry 

d istu rba nce d u ring  con struct ion,  ma intenance and operation .  

Othe r  t han  as provided be low, the project sha l l  co mp ly with the  most str ingent of  ( i }  

a l l  Lega l Req u i rements, a n d  ( i i }  Wor ld Ba n k  Environmental ,  Hea lth a n d  Safety 

G u ide l i nes dated 2008 for Thermal  Power P la nts in  force on the Signatu re Date 

{"World Bank Gu ide l ines" } ( i i i }  AfD B G u ide l i nes as  fu rther detai led i n  t h e  

E nv i ro n menta l  a n d  Socia l  I m pact Assessment to be prepared b y  the Sel ler .  

(a }  Exhaust E missions 

Exha ust e m iss ions sha l l  be with i n  the set N E MA Sta nda rds, the World Ba n k  

G u ide l i nes or  AfD B G u ide l ines, whichever is more str ingent.  

( b )  Liquid and  Sol id Wastes 

Al l  o i ly water sha l l  be treated in a sepa rator such that a l l  water d ischarged to t h e  

d ra i nage system sha l l  meet a l l  Lega l Requ irements, AfD B  Gu ide l ines  or World Ban k  

G u ide l i nes as  defi ned above. 

H a nd l i ng  of a l l  s l udge and  oily waste sha l l  be done by a l i censed contractor. 

(c)  La nd Disturbance 
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Earthworks sha l l  be ke pt to a m in imum and  so ma naged as to avoid soi l  eros ion and  

to  ach ieve permanent restorat ion .  

(d )  Visual aspects 

As fa r as practica b le, visua l  cha nges to the la ndsca pe sha l l  be m in im ised. Cons istent  

with  safety and other  engineering needs, the Sel ler  sha l l  select locations, sha pes and 

colours, which merge with  the su rrou nd ings. The Se l ler  sha l l  l ia ise with  KPLC with 

rega rd to la ndsca ping. 

(e) Noise 

When the P lant is operating at fu l l  ca pacity the no ise level at the site bou nd a ries of 

the P lant and in the im mediate vicin ity of the P lant  sha l l  comply with the World Ba n k  

Envi ron mental  G u ide l i nes (as  defined a bove)as fu rther deta i led i n  the Enviro n menta l 

and  Socia l I m pact Assessment to be prepared by the Sel ler .  

1 .8 Project Programming 

The Sel ler sha l l  submit a detai led sched ule showing key activities and  the t imeta b le  

necessary to ach ieve com p letion of the progra mme of work with in  two (2 )  m onths of  

the Effective Date. The progra mme of work sha l l  i nc lude the design, manufactu re, 

con struct ion,  com mission i ng and any P l anned Mai ntenance for the complete 

development.  The Se l ler  wi l l  submit  regu la r  reports to KPLC or  its appointed 

representative to give the best estimated t ime to completion and demonstrate that 

al l  reasonab le  measu res a re being ta ken  to ma inta in that sched u le .  

Adequate notice sha l l  be give n by the Se l le r  to  KPLC or the re leva nt  Gove rmenta l  

Authority of any p lanned activities which may req u i re a specia l  permit (e .g .  the use 

of explosives, hazardous substances etc . ) .  

1 .9  Quality Assu rance Requirements : 

(a )  Qual ity System 

The Sel ler  sha l l  have a certified Qua l ity System that meets the req u ireme nts 

of the ISO 9001 : 2008 series of sta ndard or eq u iva lent. 
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Pr ior  to Com m iss ion ing a p lan  conta in ing  the a pp l icab le  procedu res, design ,  

verification, p l a n s  and  inspection test p lans  s h a l l  b e  deve loped . KPLC reserves 

the  right to exa m ine any proced u res refe rred to in the p l an  a n d  to a udit t he  

Se l l e r  aga inst the  req u i rements of the p l an  at  a ny t ime.  

The Se l le r  sha l l  p rovide deta i l s  of  a progra m me to ensu re that the P la n t  

operates t o  the  sta ndards req u i red b y  th is Funct iona l  S pecification before the  

F u l l  Com me rcia l O pe rat ion Date, wh ich program m e  sha l l  i nc lude details of  

measures to be taken to mon itor adhere n ce to such sta nda rds .  

Th ree (3 )  copies of  a l l  appropriate q u a l ity records as  req u i red by  appl icab le  

codes and  stan d a rds  sha l l  be subm itted to KPLC for review pr ior  to  o r  

concu rrent with the  sh ipment o f  a l l  materia l s  a n d  equ ipment  req u i red for the  

P roject. 

( b )  I nspection and  Testing 

The P lant  sha l l  u ndergo i nspection and testing d u ring man u factu re, erectio n 

a n d  on co m p letion for verification that  the  components satisfy a l l  the  

req u i rements as  specified.  A l l  P lant  inspection and  test ing sha l l  be  conducted 

in  acco rda nce with the app l icable codes a n d  sta ndards .  The Se l ler  sha l l  

co ns ider  t h e  p rovisions  specified as m i n i m u m  req u i rem ents and  a lso use its 

own experien ce i n  d etermin ing req u i rements for add it iona l  inspection a n d  

test ing that  i t  cons iders necessa ry. 

A twenty { 20 )  day re l iab i l ity performance test sha l l  be ca rr ied out  by t h e  

Se l ler  as part o f  the  Co mmercia l  Operat ion Tests. 

2. CIVIL  ENGINEERING AND CONSTRUCTION 

2 . 1  General 

Where a bu i l d i ng, deta i l ,  materia l  o r  other item is n ot covered by th i s  

Fu nct iona l  Specification then  it sha l l  b e  based on accepted bu i ld ing  pract ice 

with su itab le h igh q u a l ity m ateria ls .  

2 . 2  Site P reparation 

The Se l l e r  wil l  conduct a pre-construction s u rvey of the Site. The su rvey sha l l  

demon strate that  a l l  work for the P la nt, i nc lud ing construct ion req u i remen ts, 
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l ies with in  the S ite. However, where the Sel ler req u i res add it iona l land for 

tem porary use du ring construction this sha l l  be the respons ib i l ity of the Sel ler .  

2.3 Soil l nvestigations 

The Se l ler sha l l  carry out site i nvestigations at its own cost and  fu nd oth e r  

i nvestigations  as  i t  deems necessa ry. 

2 .4 Site Services 

The Sel ler sha l l  be respons ib le for arranging a l l  its own service req u i rements 

at the Site inc lud ing, water, e lectricity etc. for a l l  con struct ion, erect ion,  

Com mission ing and operat ional  needs.  

2 .5 Dwel l ings 

3.  PLANT 

The Sel ler sha l l  provide a l l  accommodation or dwel l i ngs req u i red fo r the 

con struction and  operation phases.  

KPLC wi l l  use reasona ble best en deavours to the extent it has any  ab i l ity to do 

so to assist the Sel ler procure land for the con struction of accomodation a n d  

a men ities du ring t h e  construction and  operation phases. 

3 . 1  Genera l  Requ i rements 

3 . 1 . 1  Genera l  

The des ign and construction of the P lant  sha l l  meet the performance 

req u i rements set out here in .  Ad eq uate design margins sha l l  be incl uded to 

a l low for normal deterioration of plant performance between  overhau ls  a n d  

de-sca l ing .  Al l  eq u ipment used s h a l l  b e  new p lant of proven des ign su ita b le  

for operation under  the environ menta l  cond itions fou n d  at the Site. The 

p lant  and a l l  com ponents sha l l  be  designed for a design l ife of  th i rty (30 )  

years. 

H igh ava i lab i l ity sha l l  be ach ieved by the use of sta n d by equ ipment 

( redunda ncy) and  design meas ures that  give exte nded per iods of operation 

between P lan ned Maintenance sh utdowns .  

3 . 2  Mechanical Equipment 
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3 . 2 . 1  Turbines 

The P l ant sha l l  com prise stea m turb ine generators, with a tota l  n et capacity of 

a bout 981 .5MW.  The generator u n its sha l l  be req u i red to ru n in  para l lel with 

one a nother and  with exist ing sets  and  with other  p l ants to be d eveloped fro m 

t ime to t ime.  The existing p la nts as at S ignatu re date a re located at :  

Uganda  ( I m ports ) 

E m ba kas i  Gas  Turb ines  

Na irobi  South D iesel  ( l berafrica) 

Ki pevu I 

M u mias  Co-generation 

Kipevu I I  ( I P P )  

Ki pevu I l l  

Raba i  Diese l  P l ant  { I P P )  

O l ka ria I Geotherma l  Station 

O lkar ia I I  G eotherma l  Station 

O lka ria I l l  Geotherma l  Stat ion { I P P )  

Hyd ro Stations 

Th ika Power Diesel P lant  { I PP )  

O l ka ria IV G eotherma l  Station 

O lkaria I G eotherma l  Station { U n its 4 & 5)  

G u lf Power D iese l  P l ant ( I P P )  

Tri u m p h  Power D iesel P lant  { I P P ) 

The steam turb ines sha l l  be rated accord i ng to ISO 14661 :2000 a n d  shal l  b e  

ca pa b le  o f  prod u cing t h e  max i m u m  contin uous  o utput u nder  t h e  most 

a dverse comb ination of a m bient cond it ions g iven i n  C lause 1 .5  of th i s  

F u n ct iona l  S pecification sha l l  a lso be  capab le of  p rod ucing one h u ndred and  

ten  per  cent { 1 10%) of  its maxi m u m  contin uous output for a period of one  

hou r  i n  a ny twelve { 12 )  hour  period in accordance with I SO  3977-2.  

3 . 2 . 2  Rotati ng Equipment 

P u mps sha l l  be des igned, man ufactu red and tested to API 610, BS, ISO or D I N  

sta ndards .  For other rotationa l  equ ipment requ i red for the P la nt, the Sel l e r  

s h a l l  l ist the proposed nationa l  o r  internation a l  sta ndards in  t h e  b id .  

3 . 2 . 3  Pressu re Vessels a nd Piping 
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The fo l lowing sta ndards sha l l  be used : 

Pressure Vessel ASM E  V I I I ,  BS, ISO, EN or D I N  sta ndards; 

P ip ing ANS I  B 3 1 . 1, BS, ISO, EN ,  G B  or  D I N  sta ndards; 

Va lves ASM E  16 .4, BS, ISO, EN or D I N  standards .  

3 . 2 .4 Heat Exchangers 

The fol lowing sta ndards sha l l  be u sed :  

Tu bu la r  Heat Excha ngers Tu bu l a r  Exchanger Man ufactu rers 

Association {TEMA) Class C sta ndard o r  

Brit ish Sta ndard B S  3274or ISO or E N  or D I N  

sta ndards 

3.2 .5 Storage Faci lities 

Bu l k  coa l storage fac i l it ies sha l l  be s i los/open yards. The storage ca pacity fo r 

the coa l  at the Site sha l l  be suffic ient to operate the P lant  at one h u nd red per  

ce nt { 100%) of  the Contracted Ca pacity cont inuously for  th i rty {30) days. 

3.3 Control, I nstrumentation and Electrical Equipment 

3 .3 . 1  Outl ine of Electrica l Requ irements 

The main  generators sha l l  be con nected to the Se l ler's  400kV busbars via a n  

a ppropriate step u p  transformer a rrangement. Each tra n sformer sha l l  have 

an on-load ta p cha nger. 

E lectrica l output fro m the P lant  i nto the KETRACO System wil l  be via a 400kV 

switch ing station constructed by the Se lected B idder near the Plant to 

evacuate power. The su bstation sha l l  have two fu l ly  equ ipped 400kV bays 

where two l i nes to evacuate power to the nat ional  gr id w i l l  be evacuated. 

The cha racteristics of the KETRACO 400kV system are as fo l lows: 

Nomina l  rated voltage 400kV; 

Operating voltage ra nge ± 10%; 

Nomina l  frequency 50 Hz; 

1 1 6 



O pe rating frequency range .± 2.0 Hz;  

3 . 3 . 2  Generators and  Associated Control Equipment 

Each generato r sha l l  be rated o n  a cont inuous  ru n n i ng duty basis,  d uty Typ e  

S l ,  for a design power factor o f  0 . 8  lagging. 

A l l  generators sha l l  be equ ipped with a continuou sly act ing fast response  

a utomatic excitation syste m of  either brush less or static type with a h igh  

i n it ia l  res ponse cha racteristic (excitation system voltage response t ime of 0 . 1 

second  or  less ) .  

The generator a utomatic voltage regu lators sha l l  be capable of ma intain i n g  

termina l  voltage t o  a n  accu racy of .± 0.5%, relative t o  a consta nt  reference 

va lue ,  adju stab le  over the range .±10%, to  ensu re adeq u ate steady state 

stab i l ity. 

The generator short c ircuit ratio at rated MVA sha l l  not be less than  0 .5  at t h e  

S ite rat ing.  

Automatic synchron is ing equ ipment sha l l  be provided for the generator 

c ircu it breakers .  Manua l  synch ron is ing, com plete with check synch ronisin g  

fac i l it ies sha l l  b e  p rovided for the generators/generator t ransformers .  

3 . 3 . 3  Power Transformers 

The generato r step u p  tra n sformers sha l l  be rated at a n  appropr iate level to 

match the MVA rat ings of the respective generator/s. They sha l l  be fitte d  

with on load ta p changers with a ta pp ing range o f  +10% (8Ta ps )  a nd -10% 

(8Taps ) .  

3 . 3 .4 Emergency a nd Ma intained Power Suppl ies 

The Sel ler  sha l l  en su re that sta ndby power su pp l ies a re ava i lab le  d u ring loss 

of normal  powe r su pp l ies, such that a l l  equ ipment, wh ich may be required 

d u ring such periods, m ay be used . 

3 . 3 . 5  Earthing and Lighting Protection 
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Th e Se l ler  sha l l  inc lude a co m p lete and  i ntegrated earth ing and l ightn i ng  

p rotection system, coord i nated for the  Site. 

3 . 3 . 6  Com m unications 

Com m u n ications with KPLC sha l l  be i n  accordance with its req u i rem ents. The 

Se l ler  sha l l  p rovide at least  two (2 )  d i rect telephone l i nes (a l and l i ne  and a 

mobi le )  and  one (1 )  d i rect facs im i le l i ne  to h is contro l room for the pu rpose 

of Despatch I n structions. KPLC wi l l  provide two (2 )  P LC (Ca rrie r) PABX 

telephone extens ions at the Sel ler' s  control room for the purposes of 

Despatch I n structions .  

Provis ion sha l l  be made for data i nterconnections to KP LC's SCADA system .  

The Se l le r's SCADA system sha l l  b e  equ ipped with a ser ia l  com m u nicat ion 

Port having I EC 60870-5-104/101 P rotocol at the 400kV control room ( I n  

power P la nt)  for futu re acq u isit ion of the fo l lowing parameters to be 

integrated i nto KP LC's SCADA system :  

Energy, MW, cu rrent, voltage for each intercon nector and  ON/O FF i n d icat ion 

of the i nterconnector and generator c i rcu it brea kers and  isolators. 

KPLC w i l l  be responsib le for the future integration of the a bove para meters 

into the SCADA system. 

The Se l ler  sha l l  a lso make provision for KPLC to insta l l  a Two Way Trunk ing 

Rad io Base station complete with Cha rger/Battery and  antenna system .  

3 .4 Operating Characteristics 

3 .4 . 1  Station Starts 

(a )  The notice req u i red by the P lant operato r to sta rt-u p  a s ingle U n it and 
synchron ise to the KPLC Syste m wi l l  vary accord ing to the length of 
t ime for wh ich the U n it has  been shut  down. The le ngth of n otice 
req u i red aga inst va r ious pe riods of sh utdown are :  

length of Shutdown 

( i )  Not more than  1 hour  

Notice Required to 
Synchronize 

45 m i n utes 
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( i i )  

( i i i )  

( iv) 

(v) 

(vi )  

More than 1 hou r  but n ot more than  
eight hours 

More than  8 hou rs but  not more than  48 
hou rs 

More than  48 hours but not more than  
72 hours 

More than  72 hou rs 

Where P lant  is coming on after a n n ua l  
m a intena nce 

60 m in utes 

150 m i n utes 

300 m i n utes 

840 m inutes 

30 hours 

( b )  T h e  station sta rt-ups  w i l l  be class ified as  fo l lows: 

"Extreme Hot Sta rt" A sta rt fo l lowing a sh utdown period n ot more 
than  1 hou r  

" Hot Start" 

"Warm Sta rt" 

"Cold Start" 

A start fol lowing a sh utdown period not more 
than  8 hou rs 

A sta rt fo l lowing a sh utdown period of more 
than  8 hou rs but  less  than  48 h o u rs 

A sta rt fo l lowing a sh utdown period more tha n  
48 hou rs 

3 .4 .2  Loading Rates 

. ( a )  T h e  m i n i m u m  conti n uous  load ing sha l l  be forty p e r  cent (40%) of t h e  
fu l l  load o f  one U n it .  

(b)  The P lant  load ra mping rate is the steady rate at wh ich the load ca n 
be raised . Th e maxi m u m  load ing ramping rate ove r the fu l l  operatin g  
range of the P lant  i s  t h e  n u mber of U n its synchron ized m u lt ip l ied b y  
t h e  releva nt U n it load ra m ping  rate . 

(c)  The U n it load ramping rate is the steady rate at wh ich the l oad can be 
raised .  

The req u i red load  ram ping rates a re :  

Unit Load Range Start 
% MCR/Minute 

0 - 50% [+/- 1% l 
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Ove r 50% [+/-2% l 

3.4 .3 Load Changes 

Step load cha nges in despatch load up to ten per cent { 10%) may be 

req uested by KPLC but on ly when the P lant  load is at least forty per cent  

{40%) .  Afte r such a step cha nge, the load must be held consta nt for ten { 10) 

m in utes for sta b i l isation pu rposes, or for a pro-rata per iod for lesser step 

cha nges. 

3 .4 .5 Power Factor 

Each U n it sha l l  be a ble to operate at one h u n d red per cent { 100%) load with a 

generator power factor in the range 0 .80 laggi ng to 0.90 lead ing .  

3 .4 .6  Voltage Variations 

The P lant ca n operate with voltage variations  of ±10% of the voltage on the 

h igh voltage termina l s  of the generator tra nsformers.  The P l ant w i l l  

a utomatica l ly tr ip i f  the voltage exceeds th is  range. 

ATTACHMENT A 

TERMINAL POINTS SCHEDULE 

The Se l ler  sha l l  be respons ib le  for provision of a l l  con nections between the P lant and  

off-s ite services/fac i l it ies a t  designated term ina l  poi nts as fol lows : 

1 .  For the 400kV export - at the points of connection between the 400kV s u bstat ion 

at the p lant and  the proposed incoming KETRACO 400kV l ines .  
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2 .  SCADA/P LC con nection to the KPLC System s h a l l  be fro m O PGW eq u ipment 

cu bic les located in  the  re lay/control room of the proposed 400kV su bstation at t h e  

power p la nt. 

3 .  P rotect ion interface sha l l  b e  from relay pane l s  and  VT and  CT c ircu its i n  t h e  

p roposed 400kV su bstation a t  t h e  power p l a nt .  

4 .  A se pa rate te lephone system sha l l  be p rovided .  

I n  a l l  cases a bove the  Se l ler  sha l l  be respons ib le  for mak ing a l l  a rra ngements with  the oth e r  

party/parties i nvo lved i n  the tie-in to agree o n  the deta i led location a n d  other con nectio n  

detai ls, the  p l an n ing of the instal lat ion of the connection and  the acq u isit ion of a l l  necessa ry 

Authorisat io n s. 

Part B 

KETRACO Connection Faci l ities 

In accorda n ce with Cla u se 6 .6, the Se l ler  sha l l  i nsta l l  the fo l lowing fac i l it ies:  

1 .  General 

The Se l l e r  s h a l l  be req u ired to construct the con nection fa c i l it ies req u i red to enab le t h e  

export o f  t h e  N e t  E lectr ica l  O utput i nto t h e  KETRACO 400kV system .  Such fac i l ities sha l l  

i n c l ude :  

1 . 1  At the new power p lant substation 

1 . 1 . 1  P rovis ion and  i nsta l lat ion o f  a 400kV switch ing ya rd for KETRACO . T h e  switch ing ya rd 
near the se l le r's  step-up  su bstation sha l l  have the i n -com ers bays fro m the pla nts 
step-up  s u bstat ion,  isolators, b rea kers, bus  bar and two (2) fu l ly  eq u i p ped bays 
whe re two (2 )  outgoing 400kV l ines sha l l  be con n ected . 

1 . 1 .2  Provis ion and  insta l lat ion of  cu rrent and  voltage t ransformers fo r protection a n d  
meter ing.  M a i n  metering sha l l  b e  con n ected t o  a c lass 0 . 2  cu rrent tra nsformer o n  
t h e  t ie- in l i n k  between the P lant's step-u p su bstat ion a n d  K ETRACO's switch ing ya rd . 
A sepa rate c lass 0 .2  set of cu rrent and  voltage tra n sformers wi l l  be provided for 
back-up metering. 
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2. 400 kV Switchgear & Accessories 

2.1 General 

2.2 Circuit Breaker Details 

At the pro posed 400 kV su bstation ,  one new 400 kV circuit b reaker  sha l l  be 

i nsta l led .  The circuit breaker wi l l  be of SF6 open termina l  l ive ta n k  d esig n .  

Ci rcu it breaker wi l l  comply with t h e  fo l lowing: 

a )  Rated Voltage 
b) Rated Norma l  Cu rrent 
c) F req uency 
d )  Sym metrica l Short c ircuit breaking cu rrent 
e )  Short time withstand cu rrent 
f) F i rst pole to c lear factor 
g)  Control Voltage (Closing/tr ipp ing)  
h )  Spring wind ing motor 
i )  Heater 

- 420 kV 
- 4000Amps 
- 50Hz 
- 40 kA 
- 40kA 
- 1 .3 
- 110V de 
- 110V de 
- 240V ac 

The switchgea r sha l l  com p ly with the fo l lowing; IEC 62271-1, 6227 1-100, 62271-102, 

60044-1, 60044-5, 60383, 60818 

2.3 Iso lators 

400 kV isolators, inc lud ing the i r  operating devices and  aux i l i a ry equ ipment  sha l l  

have the  fo l lowing s pecificat ions :  

a )  Rated Vo ltage - 400kV 
b)  Rated Power frequency withstands voltage -610kV, r .m .s .  
c )  Rated l ightn ing Impu lse withsta nd voltage (across isolating d ista nce) at 

1000m as l 1665 kV 
d )  Cu rrent Rating - 4000Amps.  
e )  Rated short t ime withstand  cu rrent -40 kA. 
f) M in imum creepage dista nce of insu lators - 31m m/kV 
g) Mou nting - Horizontal  
h )  Type -Two Col u m n  

Ce nte r-Break 

Th e isolator sha l l  com ply with the fo l lowi ng: - I EC 62271-1, 6227 1-102 
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2.4 400kV Capacitive vo ltage transformers 

400 kV voltage tra n sformer sha l l  have the fo l lowing specifications :  

a )  H ighest system voltage 420kV 
b)  Rated pr imary vo ltage 400kV 
c)  Rated secondary voltage llOV 
d )  F req ue n cy 50 Hz  
e )  Cree page d ista n ce o f  i nsu lator 3 1 m m/kV 
f) Lightn ing  impu lse withsta nd  voltage 1665 kV 
g)  Power frequencies with sta nd  voltage 610kV r .m.s .  
h )  Rated voltage factor 1 . 5  for 3 0  seconds  ( 1 . 2  contin u ous )  
i )  Rated bu rden and Class shou ld be  defined a ccord ing to  the Protectio n 

measu r ing a n d  M etering Scheme 

The voltage tra nsformer  sha l l  co m p ly with IEC 60044-5. 

2.5 400kV current transformers 

400 kV cu rrent tran sformer  sha l l  have the fo l lowing s pecifications :  

The short circu it rat ing of  the cu rrent tra nsformers s h a l l  be  

Max  Service voltage 

Rated pr imary current 

Max i m u m  contin uous  current 

Rated secondary cu rrent 

Rated frequency 

Creepage d ista nce of i nsu lator 

Lightn ing impu lse withsta nd voltage 

Power frequency w ithsta nd  vo ltage 

Rated short circu it withsta nd  

40kA. 

420KV 

4000 A m ps 

1 .2x iN  Amps 

l Am p  

5 0  Hz  

3 1  m m/kV 

1665kV 

610kV, r .m .s. 

40kA 

Rated b u rden and  accu racy class shou ld  be defined accord ing to the Protect ion 

measu r ing and Meter ing Sch eme 

The cu rrent tra nsformer sha l l  com p ly with I EC 60044-1, 62271-1 .  

2.6 400kV su rge arrestors 

The s u rge a rreste r s ha l l  have the fo l lowing specifications :-

Rated Voltage 

N omina l  d ischa rge cu rrent 

Lo ng d u ration d ischarge 

/ 

420kV 

20kA 

c lass 4 
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Creepage d ista nce of insu lator 

Rated frequency 

I ns u lat ion level of hous ing 

2.7 Protection & Control Equipment 

2.7.1 400 kV KPlC Side 

31m m/kV 

50 Hz 

1665 kV 

The fo l lowing equ i pment sha l l  be p rovided and  insta l led for the p u rposes of p rotection 

control  and  mon itoring of the c ircu its. 

(i) PROTECTION PANEl FOR 400KV INCOMING(FROM GEN ERATOR 
TRANSFORMER) 

(a )  Overcurrent and Earth Fa u lt P rotection 
(b )  L ine Differentia l  P rotection for the 400KV OHL i ntercon nection . 
(c )  L ine d ista nce p rotect ion .  
( d )  Annu nciator relay (with aud ib le  a la rm)  
(e) Measuring Equ ipment (Cu rrent, Vo ltage, MW and MVAR) 
(f) Open  /close control switch 
(g) I nter-tr ip receive re lay (to be used in  conjunction with the Sel ler's  p rotection 

equ ipment) 
( h )  Circuit Brea ker O N/O F F  i nd ication 

Note that the L ine d ifferentia l P rotection wi l l  work i n  conju nction with equ ipment i n  

t h e  400KV circuit b reaker  a t  t h e  Power P lant .  

( i i )  400KV CI RCUIT BREAKER PAN ElS 

The fo l lowing Protection Function for c ircuit brea ker shou ld  be p rovided : 

a )  Breaker fa i l  p rotection 
b )  Pole d iscre pancy 
c)Tr ip  circuit supervision 
d) Tripp ing relay with visib le  flag 

2.7.2 Protection For The Power Plant 

Ad equate p rotect ion wi l l  be p rovided for the power p lant  and  associated 

eq u ipme nt.  Such p rotection wi l l  i n clude reverse power protection for the 

generato r(s) .  
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2.8 Battery 
A 110 V de cha rger and  battery sha l l  be req u i red . 

2.9 Back-Up Metering 
The Se l ler  sha l l  be req u i red to i nsta l l  the Back- U p  Metering E q u i pment, i n  

accorda nce with C lause 1 1  of th is P PA. The Back-Meter ing Equ ipment shal l  b e  

con nected to CTs a n d  VTs forming  pa rt of KETRACO's Con nect ion Fac i l ities. 
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Part C 

Sel ler' s  Connection Facil ities 

The Se l ler  sha l l  be responsib le for provis ion,  o peration a nd maintenance of a l l  con nections  

between  the P lant and  off-site services/fac i l it ies u p  to points as fol lows: 

(a )  400kV export :  tie- in  to  the incoming term ina ls  of  the  incoming isolators of  the  

circuit brea kers assembly at the p roposed 400 kV switch ing station .  

( b )  SCADA/PLC con nection to  the  KPLC System from the  P LC e q u ipment cu bicles 

located i n  the relay/control room of the p roposed 400kV switch ing station .  

T h e  Se l ler  s h a l l  make t h e  fo l lowing I n p uts/Outputs ( 1/0s) ava i l ab le for KPLC SCADA/P LC: 

Measurements: 

A larms :  

I nd ications: 

U n it MW; 

Mvar; and  

cu rrent at  400kV. 

tr ipp ing of 400kV circuit brea ke rs; 

ma in  400kV protection re lay(s) tr ip ;  

engine p rotection operated;  

ma in  400kV protection re lay operated; 

com mun ication fa i l u re ;  and  

s ite fire a l a rm operated. 

close/open status of 400 kV c ircu it b rea kers; 

close/open status of 400 kV d isconnecter/earth ing switches; and generato r 

Circuit Brea ker on/off. 

P l us  five (5 )  spare conn ections .  
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(c )  P rotectio n  interface sha l l  be from re lay panels and VT and CT c i rcu its in the  

switchgea r at the  p ro posed 400kV su bstation .  

(d )  A separate te lephone syste m sha l l  be  p rovided.  

(e )  On-s ite roads sha l l  be con nected to the access road s u bject to a pprova l of t h e  

relevant local  authority. 

I n  a l l  cases a bove the Se l ler  sha l l  be respons ib le for mak ing a l l  a rra ngements with the oth e r  

pa rty/pa rties invo lved i n  t h e  t ie- in to agree the detai led location a nd other con nect ion  

detai ls ,  the  p la n n in g  of the i n sta l l at ion of the con nection and the acqu is it ion of a l l  n ecessary 

perm its and authorisations .  
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SCHEDULE 2: M ETERING EQU I P MENT 

1 .  Metering System 

( a )  The Sel ler sha l l ,  a t  its expense, procu re, insta l l, test and  com m ission the 

p rinc ipa l  metering eq u ipment (the "Main Metering Equipment")  and the 

back-up  metering equ ipment ( the "Back-U p Metering Equipment" ) .  The 

Back- U p  Mete ring Equ ipment sha l l  be insta l led i n  a secu re cabinet or  

hous ing adjacent to the record ing devices of  the Ma in  Metering Equ ipment .  

The Se l ler  sha l l  give KPLC reasona b le notice of the date for the testing a n d  

com mission ing of the M a i n  Metering Eq u ipment a n d  KPLC s h a l l  attend a n d  

witness such test ing and  co m m ission ing.  If, having been given reasonab le  

notice, KPLC does not attend and witness the test ing and  com miss ioning of 

the Ma in  Metering Eq u ipment then KPLC sha l l  be deemed to have attend ed 

and witnessed such testing and comm issioning a n d  KPLC shal l  not be 

entitled to ra ise any objection to such test ing or  the resu lts thereof or  to 

the com m issioning.  Once the Se l ler  has  satisfactor i ly com p leted the test ing 

and  com miss ioning of  the Back- U p  Metering Eq u ipment, inc lud ing the 

p rocurement of  the certificate of  the I ndependent Eng ineer  ca l led for i n  

C lause 1 1 . 1, t h e n  t h e  Se l ler  sha l l  tra nsfer t o  KPLC as benefici a l  owner ( and  

without any encu mbrances) a l l  r ights, t it le and  i nterest in  the  Back-U p 

Metering Equ ipment and the reafter KPLC sha l l  own and  ma i nta in it. The 

Se l ler  sha l l  reta in  the ownersh ip  of the Ma in  Mete ring Equ ipment and  s h a l l  

ma inta in t h e  Ma in  Meter ing Equ i pment. The record ing devices for t h e  

Back- u p  Metering Equ ipment sha l l  b e  insta l led b y  t h e  Se l ler  in  a secu re 

ca b inet adjacent to the record ing devices of the Ma in  Mete ring Equ ipment .  

(b )  The Se l le r  sha l l  p rovide and  insta l l  a pp ro priate long term data storage 

eq u ipment and  sha l l  make a contin uous  record ing  of the Net E lectrica l 

O utput.  Such Net E lectrica l Output sha l l  be recorded on a pp ropriate 

magnetic media o r  equ iva lent, which record ing sha l l  be used to compute 

adjustments to the I nterim Ca pacity Payments o r  Ca pacity Payments as  

p rovided by  Sched u le 6 .  U pon insta l l at ion, such d ata storage eq u i pment 

sha l l  constitute a pa rt of  the Metering System. 

(c)  The metering points to reco rd the active power {MWh)  and rea ctive powe r 

{ MVARh)  exchange between the Se l ler  and  KPLC sha l l  be as shown in a n  

a ppropriate d iagra m to b e  p rovided b y  t h e  Se l ler .  The cu rrent a n d  voltage 

·...r::l-1-IJ 
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tra n sformers w i l l  measu re cu rrent and  voltage on the outgoing 400 kV 

ci rcu its at the De l ivery Po int  a n d  sha l l  be located at the Del ivery Point. Any 

photogra p h ic fac i l it ies wi l l  be p rovided by the Se l ler  as  part of the  

ve rificat ion p rocess for month ly  m eter readings. 

(d ) The Ma in  M eter ing Equ ipment  and  the Back-U p  M etering Eq u i p ment sha l l  

be to  a mutua l ly  agreed i nternationa l  sta ndard p rovid ing  a measured 

accu racy of ± 0.2%. 

2 .  I nsta l lation of Metering System a nd Protection Schemes 

The Se l ler  sha l l , at its expense, i nsta l l  the M eter ing Syste m on the S ite at a locat ion 

to be agreed u pon by the Parties, and u pon com pletion convey to KPLC a l l  right, 

t it le and  i nte rest i n  the Back- U p  M eter ing E q u ipment free of a l l  cha rges a n d  

encum bra n ces.  Pr ior  t o  t h e  insta l lat ion b y  t h e  Se l ler  of the M eter ing System, the  

Se l le r  wi l l  de l ive r to  K P LC the p rotection scheme and  the metering p lan  for the 

P l ant  for  KPLC's a p p rova l .  KPLC wi l l  p rovide written comments on the  p rotection 

scheme and the metering p lan with i n  fifteen (15) days of their rece ipt .  The Se l l e r  

w i l l  i ncorporate K P LC's comme nts rece ived d u ring such  fiftee n  ( 15 )  day period 

i nto the p rotection scheme and  the meter ing p l an  and de l ive r fin a l  cop ies to KPLC. 

K P LC wi l l  a p p rove the fin a l  scheme a n d  p lan  with in  seven (7)  days or  notify the 

Se l le r  that it d oes not approve the sche m e  and  p lan ,  giving its reasons therefore.  

I f  KPLC d oes not give reasons fo r n ot a pp roving the scheme and plan with in  such 

seve n (7)  day period, KPLC sha l l  be dee med to have a p p roved such scheme and  

p l a n .  Upon a p p rova l by  KPLC, the Se l le r  w i l l  complete the  d esign a n d  commence 

construction of the M etering System .  Such instal lat ion sha l l  be com pleted n ot 

later than  fiftee n ( 15 )  days pr ior  to the sched u led date to begin i n it ia l  testing of 

the  P lant. The Se l le r  sha l l  p rovide KPLC with th i rty (30) days advance not ice of, 

and  KPLC sha l l  have the right to observe and inspect the insta l lat ion of the  

M eteri ng Syste m .  K P LC sha l l  be n otified not  less than  fiftee n  ( 15 )  d ays prior to, 

a n d  sha l l  have the right to observe, the insta l l ation of the Back-Up  Meter ing 

E q u i p ment by the Se l ler .  
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SCHEDULE 3 :  DELIVERY POINT 

The point at which the N et E lectrica l O utput passes from the P lant  to the relevant KPLC 

System .  This wi l l  be the po int of com mon cou pl ing to Power Pu rchaser's System, and  is the  

tie-in to  the incom ing term ina ls of the i ncom ing isolator of  the  circuit breaker  assembly at 

the 400kV switch ing station at the P l ant. There sha l l  be two [2 ] Del ivery Point(s )  as shown 

i n  the drawing below (To be p rovided by the bidder) a n n exed as D-02 /{ I nterconnection to 

Nat iona l  G rid" 

ANNEX I 
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SCH E D U LE 4: MAINTENANCE ALLOWANCES O F  THE  PLANT 

Al l  e q u ipment and com ponents wi l l  be repa ired and maintained in accorda n ce with a 

maintena nce p rogra mme, p repared on the basis of the recom mendations given by the 

respective man ufacturers or supp l iers and  of  good ma intenance pract ice . I n  add it ion, wh i le  

prepar ing the maintenance progra m me, the Se l ler  sha l l  ta ke into consideration the P l ant 

Target Ava i lab i l ity req u i rements. 

The m a intenance progra mme sha l l  be agreed between the Sel ler and KPLC in  accordance 

with C lause 8. 
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SCH EDULE 5 :  PROCEDURES 

Part A :  Com mission ing and Testing Procedures 

1. Tests Prior to Synchronisation of each U nit 

Prior  to the fi rst synchron isation of each U n it, the Se l le r  sha l l  ca rry out the fo l lowing tests : 

( a )  Automatic voltage regu lator sett ing and  adjusting in  sta n d-st i l l  conditi o n  

a n d  with t h e  generator ru n n ing  a t  no load;  

( b )  Tu rb i ne  governor  control checks, i n c l ud i ng a governor  overspeed test; 

(c )  O pen  and  short c ircu it tests on each ge nerator w h ich may be performed at  

wo rks or  on S i te .  The Se l ler  sha l l  procu re a certificate from a n  i ndependent 

eng ineer, of satisfactory com pletion where the tests a re conducted at  

works; 

( d )  F u n ctiona l test ing and  t im ing of h igh voltage switchgea r in  t h e  switchya rd 

of the P la nt; 

(e )  The Se l l e r  a n d  K P LC sha l l  verify that  the p rotection level sett ings for the  

fo l lowing a re as  agreed :  

( i )  Stator ea rth fau lt; and  

( i i )  N egative phase  seq uence. 

2 .  Tests after Synchronisation of each Unit and U nit Commercia l  Operations Tests 

( a )  After fi rst synchron is ing each U n it, i n it ia l  o perationa l  test ing of  each U n it 

sha l l  be con ducted by the Se l ler. O nce the Se l ler  is satisfied that each U n it 

is ca pab le  of cont in ued re l i ab le  ope ration, the Se l ler  sha l l  so n otify KPLC in  

accorda nce with Clause 6 and  ca rry out the fo l lowing tests ( the  "Un i t  

Co mmercial Operations Tests" }, wh ich i f  the U n it satisfies the m in imum 

performa n ce criteria therefore, wil l  resu lt in  the U n it having satisfied that 

test: 

( i )  Ca pacity Demo nstration Test; 

( i i )  Automatic voltage regu lator d roop; 
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( i i i )  Turb ine  governor operation ;  

( iv) Reactive capab i l ity; 

(v) M in imum load capa b i l ity; 

(vi )  Response of plant to step load cha nges; 

(vi i )  U n it fu l l  load rejection tests; 

(v i i i )  U n it sta rt up and  loading rate tests; 

( ix) M in imum despatch tests; and  

(x )  Partia l load  adjustment coefficient for S FC 

(b )  Min imum performance criteria for the  U n it Commercia l Operations Tests 

a re set out below. 

( i )  Capacity Demonstration Test 

Du ring the period of the Capacity Demonstration Test, the  

ca pacity of the U n it wi l l  be  d emo nstrated i n  the fo l lowing manner: 

The U n it sha l l  be i n  operation at fu l l  output with norma l  

aux i l i a ries load .  

The Se l le r  w i l l  dec lare to  KPLC the com mencement of the  

test and  wi l l  record the reading of  the Meteri ng System 

and generator term ina ls .  

The test d u ration wi l l  be six (6}  hou rs and  at the end of  th is  

period the Se l ler  wi l l  record the new reading of  the 

Meter ing system and generator term ina ls .  The Ca pacity as 

determined by such test sha l l  be the d iffe rence between 

the read ing ta ken at the end of the s ix (6 }  hour pe riod and  

the  read i ng ta ken at the  begi n n ing of  such  period, d ivided 

by six (6}; p rovid ed, that the Capacity sha l l  not be 

cons idered to have been estab l ished u n less the resu l t  of 

such determi nation is equa l  to or greater than the 

m in imum criteria fo r such test set o ut be low. 
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The U n it w i l l  h ave satisfied th is test if it is demonstrated that the Capacity 

of the U n it is g reater than 300MW m e a s u red at t h e  ge n era tor  

te rm i n a l s  i n  a ccord a n ce with I SO  3997-2. 

D u ring Co m m iss ion ing and the O perating Period the Ca pacity wi l l  be 

determined by measu ri ng the  output at the  o utgo ing busbars of the U n it 

t h rough the  Meter ing Syste m.  Tests w i l l  be based on releva nt AS M E  

power test codes a n d  I EC sta ndards  us ing p l ant instrume ntation and  the 

M etering System.  

( i i )  Automatic Voltage Regu lator (AVR) Droop 

The AVR w i l l  be d e monstrated to control the generator voltage over the  

range of ± 10 per cent of  rated voltage with  a d roop character ist ic 

of ± 0 .5  per  cent .  

( i i i )  Tu rbine Governor Operation 

The operation of each turb ine speed gove rnor wi l l  be demonstrated over 

its ra nge, by the  d roop being adj usted from 95 per cent to 105 per cent of 

the rated s peed.  

( iv) Reactive Capacity 

Tests wi l l  demonstrate the ca pa b i l ity of the  U n its to operate at rated 

voltage a nd frequency at power facto rs and  u nder  reactive co nd itions as 

fol lows: 

100% output 

100% output 

(v)  Minimum load Tests 

0.90 Lead i ng Power Factor 

0.80 Lagging Power Factor 

Each U n it s h a l l  p rove its capab i l ity to operate sta bly at forty per cent 

(40%) of the Ca pacity demonstrated in  its Ca pacity Demonstration Test 

for a per iod of one ( 1 )  hour  with a l l  other U n its shut down and  al l norm a l  

a ux i l ia ries i n  o peration .  ltp 1 35 



(vi )  Step Load Change Tests 

Each U n it sha l l  u ndergo a test, wh ich demonstrates its capab i l ity to 

cha nge load in steps  of u p  to ten per cent { 10%) of operating load . At the  

sta rt of  each test the U n it sha l l  be  operated at  a p p roximately forty per  

cent {40%) of  maximum output for a contin uous pe riod of  five {5 )  

min utes. The load  sha l l  be  increased by u p  to  ten  per cent { 10%) i n  one  

step .  The  u n it sha l l  have passed the test if i t  immed iately res ponds to  the 

change in  load and ma inta i ns  the increased load for a further five (S )  

m in utes. 

(vi i )  Ful l  Load Rejection 

Each U n it sha l l  u ndergo a test to demonstrate that it w i l l  cont inue to 

operate safely fo l lowing a sudden desynchron isation and  be 

resynch ron ised with in  a period of one (1) hour. I m mediately prior to the 

desynchron isation the U n it sha l l  have been o perating at maxi m u m  

output. 

(vi i i )  Start Up  and Loading Rate Tests 

Each U n it sha l l  undergo a test wh ich demonstrates its ca pab i l ity to 

pe rform a Cold Sta rt a nd i ncrease load at the m i n i m u m  rate when the 

U n it has  been shut  down for  a period greater than  seventy two {72) hours 

as set forth in paragra phs 3 .4 .1  and  3 .4.2 of Part A of Sched u le 1 .  

( ix )  Minimum despatch tests 

The m in imum despatch of the U n it w i l l  be demonstrated in the fol lowing 

man ner :  

The U n it sha l l  be in  operation at 40% of the U n it Rated 

O utput with norma l  a ux i l ia r ies load 

The Sel ler w i l l  dec lare to KPLC the com mencement of the 

test and wil l  record the reading of the Metering System 

and ge nerator term ina ls 

The test d u ration w i l l  be six {6 )  hou rs and  at the end of th is 

period the Se l ler  w i l l  record the new read ing of the 

Metering system and generator termina ls .  The m in imum 

despatch as determined by  such  test sha l l  be  the 
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d ifference between the read i ng ta ken at the end of the s i x  

(6 )  hou r  period a n d  t h e  read ing taken a t  t h e  beg inn i ng o f  

s u c h  period, d iv ided b y  six (6 ) ; .  

(x) Partial  Load Adjustment Coefficient for SFC 

Each U n it sha l l  u ndergo a s pecific fue l  consum ption test at varying load s  

from 40% to 9 5 %  o f  the Ca pacity d u ring the Ca pacity Demonst ration Test 

( based on the read i ngs from the Metering System ) to determine  t h e  

coefficients for adjustment for S FC a t  u n it va rying loads .  

4 .  Plant Commercial Operations Tests 

( a ) Fo l lowing satisfactory com plet ion of the U n it Com m e rcia l  O perations  

Tests for a l l  U n its, the P lant  Commerc ia l  O pe rations  Tests sha l l  be carr ied 

out .  The Sel ler sha l l  notify KPLC of its intent ion to ca rry out  such tests i n  

accorda nce w ith C lause 6 w h ich, i f  the P lant  satisfies the min im u m  

performa nce criteria th ereof, w i l l  result  i n  t h e  P l a n t  h aving satisfied tha t  

test. These tests are :  

(a )  Contracted Ca pacity Test; 

(b )  Re l ia b i l ity Run Test; 

(c)  U n it Tr ip Test; 

(d ) E nviron menta l  Performance Tests; 

(e)  B lack Sta rt Test; 

(f) H eat Rate Test; and  

(g) Pa rt ia l  Load Adjustment Test for SFC 

1 37 



( b )  The  m in imum performance criteria fo r the  P l ant  Com mercia l  O perations  

tests a re :  

Relia bi lity Run and Contracted Ca pacity 

U pon com pletion of the Re l iab i l ity Run  Test prereq u isites as inc luded 

below the Sel ler sha l l  dec lare to KPLC the commence ment of the 

Rel ia b i l ity Run  Test. Du ring the period of the Rel ia b i l ity Run  Test, the 

Contracted Capacity of  the P l ant wi l l  be determined i n  the fo l lowi ng 

man ner :  

The P lant sha l l  be i n  operation at fu l l  output with norma l  

a ux i l ia ries load;  

the Sel ler wi l l  dec lare to K P LC the com mencement of the test a n d  

w i l l  record the read ing of t h e  Metering System .  

T h e  test d u ration w i l l  be s i x  ( 6 )  hours a n d  a t  t h e  e n d  o f  t h i s  period 

the Sel ler wi l l  record the new read ing of the Metering Syste m .  

The Contracted Ca pacity a s  determined b y  such test sha l l  be the  

d ifference between the  rea d ing ta ken at the end of  the s i x  (6 )  

hour  period and the read ing taken at the  beg inn i ng of  such  period, 

d ivided by six (6); p rovided, that the Contracted Capacity sha l l  n ot 

be cons idered to have been esta bl ished u n less the result of such  

determination is equa l to  or  greater than the m in im u m  criteria for 

such test set forth below. 

( i )  Contracted Capacity Test 

Du ring Com miss ioning and  com mercial  operations the Contracted 

Ca pacity w i l l  be determ ined by measuring the output at the outgo ing  

busbars of  the P lant  th rough the M etering System .  Tests w i l l  be  based on 

relevant ASM E power test codes and  I EC sta ndards us ing p lant  

i nstrumentation and  the Meter ing System .  

I n  t h e  event t h e  Contracted Ca pacity Test carried out d u ri ng  

Com miss ion ing to  enable the F u l l  Com m ercia l  Operation Date to  

occu r demonstrates that the Ca pacity of the  P l an t  is greater tha n 

n i nety-five per cent {95%) but less tha n one h u n d red per cen t  

{ 100%) o f  t h e  Contracted Capacity a t  t h e  Signature Date o f  t h i s  

Agree ment t h e n  t h e  Co ntracted Ca pa city sha l l  be adjusted t o  such 

lesser amount. Where the test shows the Contracted Ca pacity to 
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be below n i nety-five per  cent (95%) of the Co ntracted Ca pacity a t  

the Signatu re Date, the test sha l l  be deemed to have  fa i led . 

( i i )  Rel iabi lity Run Test 

A re l i ab i l ity run test for the  P lant  w i l l  be ca rried out as part of the  

Com m ission i ng tests. The r u n  wi l l  be for a period of  twenty (20 )  days a n d  

wi l l  i nc l ude  seventy-two (72)  conti n uous hours a t  not less than  n inety-five 

per cent (95% )  maxi m u m  output ( i .e .  maxi m u m  conti nuous  rating at the  

p reva i l i ng  a m bient tem peratures) .  The output  d u ring  the  test w i l l  be as  

req uested by K P LC. 

The test sha l l  com p rise two (2) ten ( 10 )  d ay per iods wh ich  shall ru n 

con secutively with n o  ga ps between  them.  The tests s h a l l  have bee n 

satisfactor i ly  com pleted o n ly if the P lant re l i ab i l ity satisfies the conditio n s  

be low: 

Day 1 to 10 Not more than  two (2) Ava i l ab i l ity Fa i l u res w h ich cause a 

red uction in Ava i l ab le  Ca pacity of greate r than  three 

h u nd red and  ten (310)  MW and  have a d u ration of greater 

than fou r  (4)  hou rs .  Tota l  Ava i l ab i l ity Fa i l u res sha l l  n ot 

exceed e leven thousand eight h u ndred ( 1 1, 800) MWh.  

Fa i l u re of  the test d u ring th i s  period req u i res the test to 

sta rt aga i n  as at day one (1 ) .  

Day 11 to 20 Not more than  two (2 )  Ava i l ab i l ity Fa i l u res wh ich cause a 

red u ct ion i n  Ava i l a ble Capacity of greater than  three 

h u n d red and  ten (310)  MW and  have a d u ration of greate r 

than fou r  (4) hours .  Tota l  Ava i l ab i l ity Fa i l u res sha l l  n ot 

exceed e leven thousand eight h u nd red ( 11,800) MWh .  

Fa i l u re of  the test d u ring th i s  period requ i res t he  test to 

sta rt again as at day e leven (11 )  except where Tota l 

Ava i l ab i l ity Fa i l u res exceed twenty t h ree thousand s i x  

h u nd red (23,600) MWh then  the  test sha l l  resta rt a t  day  

one ( 1 ) .  
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The tota l  amount of Ava i lab i l ity Fa i l u res (TAF)  d u ring the ten ( 10)  day 

period sha l l  be ca lcu lated us ing the fol lowing formu la :  

480 
TAF = I  (CC-O .OOlxACy) 

y=l 2 

where :  

CC = Contracted Ca pacity (expressed in  MW) as demonstrated in  
the Contracted Ca pacity Test. 

ACy = Ava i lab le  Ca pacity in  Sett lement Period y (expressed i n  
kW) .  

KPLC s h a l l  cooperate with t h e  Se l ler s o  that t h e  P lant  i s  Despatched to 
Contracted Capacity so as to complete the seventy-two (72)  hour  fu l l  
load run,  taking into account  system req u i reme nts a n d  t h e  desire of 
KPLC to Despatch the Pla nt to a va ried operating pattern to ensure that 
the Plant wi l l  operate re l iab ly under a wide range of operating regi mes .  
If  the P lant  fa i l s  to operate at  Contracted Ca pacity for  un i nterru pted 
period of seventy-two (72)  hours for any  reason then the Sel ler sha l l  be 
entit led to req uest KP LC to Despatch the Plant for up to th ree (3 )  furth er  
atte m pts. I f  the P lant  fa i l s  to operate at Contracted Ca pacity for 
u n interru pted pe riod of seventy-two (72)  hours by the t ime when the  
P lant  wou ld otherwise have satisfactor i ly passed the Rel iab i l ity Run  then 
the Sel ler sha l l  be ent itled to req u est KPLC to Despatch the P lant to 
Contracted Ca pacity u nti l  it has satisfactor i ly completed the seventy-two 
(72)  hour  run .  If  KPLC has not Despatched the P lant  to Contracted 
Capacity for a conti n uous  period of seventy-two (72)  hours d u ring the  
twenty (20 )  days Rel iab i l ity Run  then the seventy-two (72 )  hours 
cont in uous operation at Contracted Ca pacity sha l l  be deemed to have 
been satisfa ctori ly com p leted .  

( i i i )  U nit Trip Test 

Tests sha l l  demonstrate the ab i l ity of the P lant to withstand  the tripp ing  

of  one (1 )  U n it and  its ab i l ity to  rema in  in  a safe o perating condition .  

( iv) Environmenta l Performance Test 

Th e P lant sha l l  undergo environ menta l  performance tests, which 

demonstrate that the P lant  wi l l  comply with the environ mental  emiss ion 

l im its specified in Part A of Sched u le  1 .  
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(v) Black Sta rt Test 

The P lant  sha l l  u n dergo a test w h ich demonstrates its ca pabi l ity to 

synchron ise one  U n it i nsta l led with i n  a t ime period of s ixty (60) minutes 

fo l lowing a Despatch I n struct ion from KPLC when the p lant  has  bee n 

d isconnected fro m  the K P LC System fo r at least one ( 1 )  hou r  and not  

more than  e ight  (8 )  hou rs p rior  to the Despatch I n struction .  

(v i )  Heat Rate Determination 

The a p p l ica ble specific fue l  consumption ( "S FC" ) wi l l  be determ ined from 

the app l ica b le  Sea Water Tem pe rature Coefficient for the  co rrespond i n g  

Average Sea Wate r Tem pe ratu re in  accorda nce with approaches wide ly  

used i n  other j u risd i ctions .  

I f  the Pa rties fa i l  to  agree u pon the SFC w ith in  a period of  th i rty (30) days 

from the date of notificat ion of the Average Sea Water Tem peratu re 

e ither Pa rty may refer the matter to a n  Expert in accorda n ce w ith  Clause 

18 .2 .  

(vii }  Partial Load Adjustment Coefficient for SFC 

Th e P l ant sha l l  u ndergo a s pecific fuel  consum ption test at varying load s  

om 40% t o  95% o f  t h e  Contracted Capacity to determine t h e  coefficients 

for adjustment for SFC at varying l oads .  

Part B :  Meter Procedures 

1 .  Testing of  Metering System 

( a )  K P LC s h a l l  i n it ia l ly  test t h e  Metering System for accu racy i n  accordance 

with th is Sched u le 5 by the later of fifteen (15) days after it is insta l led by 

the Se l ler  or five (5 )  days pr ior to the date sched u led for i n it ia l  testing of 

the Plant to begi n,  a n d  thereafter at i nterva ls  of not less than one  

h u nd red and eighty { 180) days after giving the Se l l e r  no less than forty

eight (48) hours advance notice. The Se l ler  may have a rep resentative 

prese nt d u ring a ny such testi ng, as  we l l  as du ring any ins pection of the  

Metering Syste m or adjustment thereof. 
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(b )  KPLC sha l l  a lso test the Metering System at any other  t ime reasonab ly 

req uested by the Se l ler, such add itiona l  test ing to be at the Se l ler ' s  

expense u n less the test ind icates that  the Metering Syste m is i naccurate 

by more than one-fifth per cent (0. 2%), in which case KPLC sha l l  bear the 

cost of  the add itiona l  test. The Se l ler  may have a rep resentative presen t  

d u ring any  s u c h  testing, as wel l  a s  d u ring a n y  i nspection o f  t h e  Meter ing 

System or adjustment the reof. 

(c )  When on the S ite, KPLC shal l  com p ly with a l l  reaso nab le i nstructions of 

the Sel ler and, notwithsta nd ing any other  p rovision in  th is  Agreement to 

the contrary, sha l l  i ndemn ify and ho ld the Sel ler ha rm less from any loss 

or  damage susta ined by virtue of KPLC's neg l igence or wi lfu l m iscond u ct 

i n  the performance of its ob l igat ions but on ly to the extent that such loss 

or  da mage is not covered by insurance of the Sel ler . 

(d )  Th e ca l ib ration of  m eters wi l l  be  checked to  ensure that the accuracy 

remains with in  the s pecified l im its. The method of ca l ibration and  

frequency of  tests w i l l  be  agreed between  the  Se l ler, and  KPLC based on  

knowledge of  the  performance and the  design of  the  insta l led meters and  

the man ufacturers' recommendations. 

(e) Com pensation wi l l  be made for the errors of cu rrent and  voltage 

transformers in  the meter ca l i bration or du ring the computation of 

records. Current a n d  voltage tra nsformers w i l l  be tested for ratio a n d  

p hase angle errors fo l lowing man ufactu re at an  accredited testing station 

i n  the presence of represe ntatives from the Se l ler; and  KPLC.  Test 

certificates issued by the testi ng station wi l l  be issued independently to 

both parties. 

(f) Test ing and  ca l ib ration of the Back- U p  Metering Equ ipment sha l l  be 

ca rried out  by KPLC after givi ng appropriate notice to the Se l ler, in l i ne  

with the  agreed freq uency of  test ing or  in  t he  event of  either Pa rty having 

reasonab le  cause to bel ieve the meters a re outside specified l im its. 

Du ring such tests and ca l i b ration the Sel ler sha l l  have the right to have a 

rep resentative present  at a l l  t imes. 

(g) Testing and ca l ibration of the Main Metering Equ ipment sha l l  be carried 

out by the Sel ler as i n  pa ragra ph (f) a bove. Du ring such tests a n d  

ca l ib ration KPLC s h a l l  have t h e  right to have a representat ive p resent a t  

a l l  t imes.  

2 .  Read ing of Meters 

()'!q 
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( a )  Procedures :  The  Mete ring System sha l l  be  read mo nth ly on the  last d ay 

of each month (or such othe r  day as  may be agreed u pon by the Parties )  

for t h e  p u rpose of determin ing  the N et E lectrica l O utput of the Pla n t  

s i n ce the p reced ing read i ng.  The Se l le r  sha l l  read the Metering Syste m 

p rovided that the Se l ler  sha l l  give KPLC at least fo rty-eight (48) hou rs '  

not ice of the t ime the Se l ler  s h a l l  read the M eter ing Syste m .  I n  the eve n t  

that  a K P LC representative i s  present at s u c h  read ing o f  t h e  Meter i ng  

System for the pu rpose of  m easur ing N et E lect rica l O utput, then  such  

read i ng  sha l l  be joint ly ta ke n and  recorded . 

Th e N et E lectrica l O utp ut of the P l ant sha l l  be d eterm ined us ing the M a i n  

M eter ing Equ i pment .  

In  the event  that a KPLC representative is not present at a read ing of N et 

E le ctrica l O utput, then the Se l ler 's  representative s h a l l  ta ke and  recor d  

s u c h  read ing  and  make a ph otogra ph ic record the reof. T h e  Se l ler sha l l  

m a i nta in  a log o f  a l l  such meter readings. Measurements recorded sha l l  

be de l ivered b y  t h e  recording Pa rty t o  the  no n-reco rd ing Pa rty by 

facs i m i le  w ith in  forty-eight {48)  hou rs after the read ings a re ta ken .  I n  t h e  

event  that  the Ma in  Meter ing Eq u i p ment i s  n ot in  service as  a resu lt o f  

ma i nte n a n ce, re pa irs o r  test ing, then t h e  best ava i l ab le  information ,  

wh ich may inc lude the Back- U p  M etering E q u i pment, sha l l  be  u sed du r i ng  

the period that  the Ma in  Metering Equ ipment is not  in  service and the  

foregoing p rovision s  of  th is Section sha l l  a p p ly to  the read ing of  the  Back 

U p  M eter ing Equ ipment .  

(b )  I naccuracies in Metering System :  When,  as a resu lt of any  test of t h e  

Ma in  Metering Eq u ipme nt, the Ma in  Metering Equ ipment is fo und  to be 

i naccu rate by more than one-fifth per  ce nt  {0 .2%)  or is otherwise  

fu n ction ing improperly, then the correct a mo u nt of  Net E lectrica l Outp u t  

de l ivered t o  KPLC for the actua l  period d u ring wh ich inaccurate 

measurements were made, if any, s h a l l  be dete rmined as  fo l lows: 

{ i )  F i rst, t he  read ings of  the  Back-U p  Metering Equ ipment, if a n y, 

sha l l  be uti l ised to calcu late the correct a mount of Net E lectri ca l  

Output, u n less a test of  such Back- U p  Metering Equ ipment, a s  

req u i red by either Pa rty, revea ls  that the Back- U p  Meter ing 

Equ i pment is inaccurate by more than one-fifth per cent  {0.2%) o r  

i s  othe rwise fu n ction ing im p ro pe rly; 
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( i i )  I f  there is no Back- U p  Mete ring Equ ipment or i f  the  Back- U p  

Metering Equ ipment i s  fou nd t o  b e  inaccu rate b y  more tha n one

fifth per cent  (0 .2%)  or is otherwise fun ction ing i m p ro perly, then 

the Se l le r  and  KPLC sha l l  jo intly p repare an  estim ate of the correct 

read ing on the basis of a l l  ava i lab le  information and  such 

gu ide l ines as may have been agreed to between  the Se l ler  and 

KP LC; 

( i i i )  I n  the event that  KPLC and  the Se l ler fa i l  to  agree u pon a n  

est imate for the correct read ing, KPLC sha l l  make payments to the 

Sel ler  based on KP LC's estimate of the correct read i ng and the 

matter may be referred by either pa rty for determination by a n  

Expert pursuant  to C lause 18 .2; and  

( iv) The d iffe rence between the p revious  payments by KPLC for the  

period of  inaccu racy and the  reca lcu lated amount sha l l  be offset 

aga inst or added to the next payment to the Se l ler  u nder th is  

Agreement, as a ppropriate. If  the period of inaccu racy ca n not be 

accu rately determ ined, i t  sha l l  be deemed to have begun on the  

date wh ich  is midway between the date the  meter was  found to  

be  inaccu rate and  the  date of  the last meter read ing acce pted by  

the Pa rties as accu rate. I n  no event, howeve r, sha l l  any such 

adjustment be made for any  period pr ior to the date on wh ich the 

Ma in  Metering Eq u ipment  was last  tested and fou nd to be 

accu rate within p l us or m inus  one-fifth per cent (0.2%) and not 

otherwise fu nction ing impro perly. 

\(J5 
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Part C: Operating a nd Despatch Procedures 

1 .  Schedu l ing a nd Despatch 

(a )  I n  order  to ass ist with sched u l ing of  the P lant  to  meet  the req u i rements 

of KP LC, the Pa rties agree that the fo l lowing p rocedu res w i l l  be a d hered 

to: 

( i )  Year  Ahead Notification :  N ot less than  n i nety {90 )  d ays before the  

sch ed u led Com m e rcia l Operation Date  of  the last U n it, a n d  

thereafter not less than  n i nety {90) d ays before t h e  beginn ing o f  

each O perating Yea r, K P LC sha l l  provide t o  the Se l ler  estimated 

req u irem ents on a month ly basis for N et E lectrica l O utput for the  

rema inder  of  the Operating Yea r  i n  wh ich the F u l l  Com merc ia l  

O pe ration Date is Sched u le to  occu r, and  thereafter for each  

su bseq uent Yea r, but KPLC sha l l  n ot be bound by  these figu res. 

( i i )  Month Ahead Notification :  Not less  than  fou rteen ( 14) days 

before the begi n n ing of the Month prior to the Sched u l e  

Com m e rcia l  O peration Date of the l a st U n it and  th ereafter not 

less than fou rteen { 14)  days before the beg inn ing of each month,  

KPLC sha l l  p rovide to the Se l ler  esti mated req u i reme nts, on a day

by-day bas is ,  for N et E lectr ica l  O utput d ur ing that M onth and also, 

p rovis iona l ly, for the fo l lowing Month, but KPLC sha l l  not be 

bound by th ese figures .  

( i i i )  Week Ahead Notification :  N ot less than  forty-eight {48) hours  

before the begin n ing of  the Week pr ior  to the Schedu l e  

Com mercia l  O peration Date of t h e  last U n it and  thereafter n o t  

less t h a n  forty-eight {48) hou rs before t h e  begi n n ing o f  eac h  

week, KPLC sha l l  p rovide to t h e  Se l ler  est imated req u i rements, o n  

a n  hour-by-hou r  basis ,  for N et E lectr ical  O utput  d u ring  that wee k  
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and  a lso, provis iona l ly, d u ring the fo l lowing week, but KPLC s h a l l  

not b e  bou nd b y  these figu res.  

( iv) Plant Avai labi l ity Notification :  To enab le  KPLC to g ive fin a l  

Sched u le o f  req u i rements as req u i red b y  su bsection (v) be low, t h e  

Se l ler  sha l l ,  by 1200 h ou rs t h e  d a y  before t h e  Schedu le 

Com mercia l  O pe ration Date of the last U n it and  thereafter  by 

1200 hou rs each d ay, inform KPLC of the estim ated Ca pacity 

Ava i lab le  d u ring  each hour  of that Day com mencing th i rty-six (36 )  

hours ahead and, p rovis iona l ly, for the  day im mediately 

thereafter.  Such est imated sha l l  not be binding u pon the Se l ler, 

the Sel ler  sha l l  a dvise KPLC as soon as possib le  of a ny changes in  

its Decla red Capacity for such days. 

(v) Day Ahead Notification :  Not less than seven (7)  h o u rs before the 

sta rt of the day before the Sched u le  Com mercia l  O peration Date 

of the last U n it and thereafter not less tha n seven (7) hours  before 

the sta rt of each day, KPLC sha l l  p rovide to the Se l ler  fi rm 

req u i rements, on an hour  by hour  bas is, for Net E lectrica l Output; 

for the fo l lowing day. The fi rm req u i rements sha l l  not be b ind ing 

u pon KPLC and  KPLC may su bseq uently a lter its req u i rements. 

Actua l  operation levels req uested of the Se l ler  wi l l  be determined by the 

req u i rements for operation i n  accordance with economic d espatch and,  if 

a pp l icab le, automatic generation control and  may be su bstantia l ly 

d ifferent from the information p rovided in accordance with th is  Part C; 

p rovided however, that actua l  operation levels req uested by KPLC sha l l  at 

a l l  t imes be subject to com p l ia nce with the O perating Characteristics. 

(b )  Notice of change of Operating Levels: I n  con nection with i ts  rights to 

Despatch the P lant in  accordance with th is  Agreeme nt, KPLC wil l  provide 

the Se l ler  with at least five (5) m i n utes advance notice of cha nges i n  
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operat ing levels to be ach ieved by the P lant  (or such greater period as  

may  be req u ired by  the O pe rating Cha racteristics)  except that  when the 

P l a nt is operated with  a utomatic generation control, KPLC sha l l  not  be 

req u i red to p rovide such n otice but KPLC sha l l  observe the O perat ing  

Cha racteristics in  effect ing the cha nges i n  operat ing leve ls .  

2 .  Operation i n  Accordance with Despatch 

The p lant  s h a l l  be operated by the Se l l e r  in  accord a n ce with Despatch I n struction s  

w ith i n  a d es patch tolera n ce band of :±:. 3 %  provided that the N et E lectr ical  O utput 

in  any  give n Sett lement Per iod Sha l l  not be less than  that req uested in the 

Despatch I nstructio n .  

3 .  Recording o f  Telephoned Communications 

Each Pa rty hereby auth orises the other Pa rty to record a l l  te lephoned vo ice 

com m u n ication s  re lat ing to Decla red Capacity control and Despatch of the P lant 

received from the other Pa rty p u rsuant to th is  Agree ment and sha l l  s up p ly, at the 

req uest of the other  Pa rty, a copy or  tra nscr ipt of any  such record ing .  
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SCH EDULE 6: PAYMENT 

Part A:  Energy Charges 

1.  Calculation of Energy Charges 

where:  

For the p u rposes of Clause 9 .3,  KPLC shal l  pay to the Se l ler  Energy Cha rges in 
respect of the Net E lectr ica l O utput of the P lant i n  each month ca lcu lated as  
fo l lows: 

M ECp = N EOp x ECRp 

M ECp is the aggregate a mount of Energy Charges { US$ ) payable i n  
respect o f  month p 

N EOp is the aggregate N et E lectrica l O utput (kWh)  of the P lant  in month 
p 

ECRp is the Energy Ch a rge Rate (expressed in US$ /kWh)  preva i l i ng in  
accordance with paragraph 2 below on the last day of  mo nth p. 

2. Energy Cha rge Rate 

The Energy Charge Rate for the P lant  d u ring each month sha l l  be ca lcu lated as  
fo l lows: 

ECRp 

where 

ECRp = 

ECRb 

= 

CP ip-3 = 

ECRbxCP ip-3 
CPib  

the Energy Charge Rate for m onth p (expressed as US$ /kWh)  

Base Energy Charge Rate 

0.00125 US$/kWh 

Consumer P rices I n dex for the month three months 
prior to month p .  

Consumer P rices I n dex for J a n u a ry, 20 14, 
being 233 .916 
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Part B: Fuel  Charges 

1 .  Ca lcu l at ion of  Fue l  Charges 

For the p u rposes of C lause 9.4, K P LC sha l l  pay to the Se l ler  Fue l  Charges in respect of 

the N et E lectrica l Output  of the P lant  in  each month ca lcu lated as fo l lows: 

FCp == N EO p  x Xp x P LACp 

Where :  

FCp == the aggregate a mount of Fue l  Charges (exp ressed i n  US$) 
paya b le in  respect month p; 

N EOp == the aggregate N et E lectrica l O utput ( kW h )  of the P lant i n  
month p; 

P LACp 

S FC1 

K 

L 

the Fue l  Charge Rate (exp ressed in US$/kWh )  a p p l icable i n  
month p ;  and  

weighted ave rage Partia l Load Adju stment Coefficie nt  
a p p l ica ble in  month p .  

K J SFC1x -- x -
1 000 L 

== the Specific Fue l  Consu m pt ion of the P lant 
0.4275kg/kWh ;  

be i n g  

== 

the m i n i m u m  Lower Ca lo rific Va l u e  of the Fue l  be i ng  
2 1,000kJ/kg; 

the weighted average price (exc l ud i ng Va lue Add ed Tax) of 
the Fue l  consumed by the P lant  d u ri ng  the month based o n  
the accou nt ing co nventio n o f  first in/first o ut ( F I FO )  

and  the a pp l ica b le  Fue l  p rices p u rsuant to  the Fue l  Sup p ly 
Agreement,expressed i n  U S$/MT; and  

the weighted average Lower Calorific Value of  the  Fue l  
consumed by the  P lant (determined in  accorda n ce with the  
Fue l  Su pp ly  Agreement)  d u ring the month  based on the 
acco u nt ing convention of  first in/fi rst out ( F I FO )  expressed 
i n  kJ/kg. 
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Note: On tra nsit ion to M u i  Basin coa l or any other source of coa l the Pa rties sha l l  meet a n d  
negotiate in  good fa ith in  consu ltation with GOK on the changes t o  F u e l  Cha rge 
Formula due to cha nges in  Fue l  grade.  

2.  Fue l  Cha rges Adjustment for Part ia l  Load due to KPLC despatch 

For the du ration of the Part ia l  Load,  the Fue l  Charges for the d u ration that 
any U n it has operated at less than  the U n it Rated Output, sha l l  be adjusted 
for Part ia l  Load in accordance with : 

( i )  The coefficients determined fo l lowing the Partia l  Load Adj ustment 

Coefficient Tests for the P la nt; 

( i i )  Where the  coefficients under ( i )  a bove a re not ava i la ble, then the 

coefficients d ete rm ined fo l lowing the Pa rt ia l  Load Adjustment 

Coefficient Tests fo r the U n its; or 

( i i i )  Where the  coefficients determined under  ( i )  or ( i i )  a re h igher than those 

shown in  the ta ble below, then the coefficients in  the table below sha l l  be 

a pp l icab le .  

Plant Load {% of Contracted Capacity in Correction Factor 
Total MW Output of all three Units) Fuel Charges 

100 1 .0000 
90 1 .0119 
80 1 . 023 7 
70 1 . 0376 
60 1 . 0603 
50 1 . 0999 
40 1 . 148 

3 Liq u idated Damages for Low Fuel  Stock at the Plant 

If in any  day of the month the coal stock stored at the P lant is below 20 1,400 MT, the 
Se l ler  sha l l  pay to KPLC da i ly l i qu id ated da mages ca lcu lated as fo l lows: 

{Ss - Va) x 0.5 US$/MT/day 

Where :  

Ss The Secu rity Stock expressed in MT, being 20 1,400MT; 

1 50 



Va Th e coa l at the p lant  at the begi nn i ng of each d ay taken at 
8 a . m .  (expressed in MT); a n d  

Da i ly  Liq u idated damages a p p l ica ble t o  any  d a y  of month p 
(expressed in US$ ) .  

The tota l l i qu idated da mages for the  m onth sha l l  be the sum of  t h e  da i ly  l i qu idated 
d a mages, ca lcu lated as a bove, and  sha l l  be deducted from the each m onth ly invoice .  

\()5 
1 5 1  



Part C: I nterim Ca pacity Payments 

1 .  I nterim Capacity Charge Rate 

The I nterim Ca pacity Charge Rate for the P l ant du ring each month sta rting from when a U n it 

is made ava i la b le by the Se l l e r  and  despatched by KPLC pr ior to the sta rt of P l ant  

Com m e rcia l Operations Tests sha l l  be  ca lcu lated as  fol l ows : 

where: 

CCRp1 = 

CCRp1 the I nter im Ca pacity Charge Rate fo r month p, (expressed 
in US$/kW/mo nth) 

1 8 7 .85 
_4 1  = ---

1 2  

( the app l ica b le non-esca lab le co m ponent of  the I nter im Ca pacity Cha rge 
Rate exp ressed i n  US$/kW/month ) ;  

and  

8 0  CPIF. , _ �  

B = - X  � 

1 12 CPlb 

(the app l ica ble esca lab le  component of the I nter im Capacity Cha rge Rate 
expressed in US$ /kW/month)  

where 

CP ip-3 =the  Consumer P rice I ndex for the month ended 3 months pr ior to the 
beginn ing of month p; 

= the Consumer  P rice I n d ex for J anuary, 2014, being 233 .916 

2 .  Ca lculation of I nterim Capacity Payments 

The Se l ler sha l l  be pa id I nte r im Capacity Payments in respect of Ca pacity in each month 

ca lcu lated as  fo l lows : 
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where :  

ccd1,2,3 = 

Hd,1,2,3 = 

= 

the I nte r im Capacity Payment for month p (expressed i n  
US$ ) ;  

the I nte r im Ca pacity Charge Rate for month p (expressed  
in  US$/kW/m onth ) ;  

the ca pacity of each of the U n its of the P l ant demonstrated 
du r ing U n it Com mercia l  O perations Test exp ressed in  kW; 

the n u mber of h o u rs that each of the U n its is made  
ava i l ab le and  despatched d u r ing month p; and  

the n u m ber of hours in  month p .  
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Part D :  Capacity Payments 

1 .  Capacity Cha rge Rate 

The Capacity Cha rge Rate for the P l ant d u ring  each month starting from the F u l l  Com mercia l  

O peration Date sha l l  be calcu lated as fo l lows: 

CCRp2 = 

where :  

CCRp2 = the Ca pacity Cha rge Rate for m onth p, (expressed in  
US$/kW/month)  

2 8 9  
Az = 1 2  

{the a p p l icab le non-esca l ab le com ponent of  the Ca pacity Charge Rate 
expressed in US$/kW/month) ;  

and 

SO CPlp_ 3 
B� = - X ---'--� 

" 1 2  CP!b 

{the a p pl icab le esca lab le component of the Capacity Charge Rate expressed 
in US$ /kW/month)  

where 

CPip-3 =the Consumer  Price Index for the month ended 3 months pr ior to the 
beginn i ng of  month p ;  

CPib the Con s umer Price I ndex for J a n uary, 2014, being 233 .916 

2 .  Calcu lation of  Capacity Payments 

The Se l ler  sha l l  be entit led to Ca pacity Payments in  respect of Ca pacity in  each month du r ing 

the O perati ng Pe riod ca lcu lated as fo l lows: 

CPp�= CCRp� x CC 
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wh ere:  

CCRp� = 

cc = 

3.  Monthly Ava i lab i l ities 

the Ca pacity Payment for month p (expressed in  US$); 

the Ca pacity Charge Rate for month p (expressed i n  
US$/kW/month) ;  

the Contracted Ca pacity p reva i l i ng  from t ime to tim e  
(expressed i n  kW) .  

For  each month  i n  each O perating Yea r, sta rting with t h e  month i n  wh ich the F u l l  

Com m e rcia l Operat ion Date occurs there sha l l  be  ca lcu lated a Month ly  Ta rget Ava i labi l ity 

and an Actua l  M onth ly  Ava i l ab i l ity as  fol lows: 

( i )  Month ly  Target Avai labi l ity 

MTAp = 

where :  

MTAp 

CCo = 

S MAp 

USM Ap = 

(CCo x Hp) - S MAp - USMAp 

M onth ly Ta rget Ava i l ab i l ity (expressed in kWh );  

Co ntracted Ca pacity at the Signatu re Date or a s  
determ ined by the I ndependent  Eng ineer  p u rsuant to 
Clause 6 . 10 (expressed i n  kW); 

H o u rs in  month p .  

Sched u led Ma inte nance A l lowa n ce in  month p (expressed 
in kWh )  representing the tota l energy not ava i l able for 
de l ivery i n  month p due  to sched u led ma intenance 
outages com puted assum ing  the P lant  would otherwise 
have been despatched at its Contracted Ca pacity at the  
Signatu re Date  or as a djusted i n  accordance with Section 3 
of Part A, Schedu le 5 (expressed i n  kW); .  

U nsched u led Ma intena n ce a l lowa nce i n  month p 
(expressed in kWh )  

(cc. H OA ) _ '\' 12 � .�1 4 o X  y X 100, .L..p = l .) .  , P 
1 2  

where :  
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= Hours in a yea r, being set as 8760 

OA Annua l  Outage Al lowa nce ( 100 - 85 =15 )  

( i i )  Actual  Monthly Avai labi l ity 

where: 

AMAp = 

ACs 

2>::H ..... � A(, 
L 2 
s=l 

Actua l  Month ly Ava i lab i l ity of the P l ant in  month p 
(expressed in kWh )  

Ava i l ab le  Capacity i n  Sett lement Period s (expressed in  kW) 

4 .  Adjustment of Capacity Payments for Monthly Avai labi l ity - Fi rst Month of 
Operating Yea r 

If in the first month of a n  O perating Yea r, the Actua l  Month ly  Ava i l ab i l ity is less 

than the Month ly Ta rget Ava i lab i l ity, the Ca pacity Payment for that month shal l  be 

m u lt ip l ied by the factor: 

L\HAp 

5 .  Adjustment of  Capacity Payments for Monthly Avai labi lity - Subsequent Months 
of Operating Year 

( i )  I f  in  any s u bsequent month  m of  a n  Operating Yea r, the s u m  of  the i nd ividua l  
Actua l  Month ly Ava i l a b i l it ies in  t he  Operating Year to  d ate is less t han  the 
sum of the I nd iv id u a l  Month ly Ta rget Ava i l ab i l ities i n  the Operating Year to 
date, then the Capacity Payment for that month sha l l  be adjusted such that 

where; 

"' AMAp ACPtp = LCPpx--.-
,.�1 MTAp 

ACPtp = the sum of the Payments in the O perating Yea r  for each month 
u p  to and  inc lud ing month m, but us ing CPp for month m as ca lcu lated 
in Pa ragra ph 2 of this Part D of Sched ule 6. 
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( i i )  I f  i n  a ny su bseq uent  month m of  a n  O pe rating Yea r, the  s u m  of  the i nd ivid ua l  
Actua l  Month ly  Ava i l ab i l it ies in the  O pe rat ing Year to  d ate i s  greater than 
or  equa l  to the sum of the I nd ivid ua l  Monthly Ta rget Ava i l ab i l it ies in the 
Operating Yea r  to date, then  the Ca pacity Payment for that  month  sha l l  be 
adjusted such that :  

m 

ACPtp = L CPp 
I'� I 

The a ctua l  month ly capacity payment CPp for month m sha l l  be ca lcu lated us ing the  
fo l lowing formu la :  

CPpm = ACPtp - ACPtp(p-1) 

where : 

ACPtp(p-1 ) = the s u m  of the Ca pacity Payments in the Operat ing Year for 
each month u p  to and  inc lud ing the month wh ich ended immed iate ly 
pr ior to month m as calcu lated in  Pa ragra ph 2 to 5 of th is  Pa rt D of  
Sched u le  6; and  

CPpm = the actua l  Ca pacity Payment for month p (expressed in US$ ) .  

6 .  Adjustment of  Capacity Payments for Low Ava i labi l ity 

N otwithsta nding the im p lementation by the Se l ler  of the remed ia l  p rogram m e  

p u rsuant  t o  Clause 8 . 16, i f  i n  a n y  per iod of s ix (6 )  consecutive months the Average 

Ava i l ab i l ity is less than  eig hty (80) per cent ( "the Low Ava i lab i l ity" ) other  than by 

reason of Force Majeu re, then the adjustments of the Ca pacity Payments a s  

d escr ibed i n  Paragra p hs 4 a n d  5 a bove wi l l  n ot b e  made a n d  the Capacity 

Payments wi l l  be adjusted as fo l lows: 

the Capa c ity Payme nts in  respect of each of the s ix(6)  months as  determined in 
Paragra p h  2 wi l l  be m u lt ip l ied by the factor X1 where:  

0.7 
X1 = - X C  

... 85 
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c the actua l  Average Ava i lab i l ity in the s ix (6 )  months period, 
expressed as a percentage of the Average Ava i l ab i l ity based o n  
t h e  Contracted Ca pacity a t  t h e  S ignature Date { 9 8 1 . 5  M W )  or  a s  
m a y  otherwise be determ ined pursuant t o  Paragra ph 3 of P a rt 
A, Schedu le  5 .  

P rovided that th is Paragra ph 6 ( i )  sha l l  on ly a pply where (C )  is greater tha n s ixty five 
per cent (65%) and  less than  eighty per cent {80%); and  

(v )  the Ca pacity Payments in  respect of  each  of  the  six(6) months  as  determined 
i n  Paragrap h  2 wi l l  be m u lt ip l ied by the factor X2 where:  

X - 0.5 c 2 - - X  
85 

c = the actua l  Average Ava i l ab i l ity in the six (6 )  months period, 
expressed as a perce ntage of the Average Ava i lab i l ity based on 
the Contracted Capacity at the Signature Date {981 . 5 MW) or as 
may otherwise be determined p u rsuant to Paragra ph 3 of Pa rt 
A, Schedu le  5 

Provided that th is Pa ragra ph 6 . 1  ( i i )  s ha l l  on ly app ly  where (C) is less than  
sixty five per cent  (65%).  

(vi ) For  the month i n  which Low Ava i l abi l ity is esta b l is hed, the Sel ler sha l l  
ca lcu late the  Ca pacity Payment for tha t  month in  accorda nce w ith the  
fo l lowing formu la :  

Z Y - [(X+Y) - W] 

Where for the pu rposes of th is  Paragra p h  6 :  

z 

y 

X 

w 

the Ca pacity Payme nt e lement of the invoice for the month in  
which Low Ava i l ab i l ity is esta b l ished; 

the Capacity Payment which would have been payab le by KPLC 
fo r that month, calcu l ated i n  accordance with Pa ragra p h s  1 to 5 
a bove; 

the Ca pacity Payment for the preced ing fou r(4) months, 
ca lcu lated in accord a n ce with Paragra phs  1 to 5 above; and  

the  sum of  the  Ca pacity Payments for the  s i x  (6 )  months of Low 
Ava i lab i l ity, ca lcu lated in accordance with th is  Paragra p h  6. 

The invoice subm itted by the Se l ler  pursuant to Clause 10 .1  sha l l  identify and  
conta in  nu merica l  va l ues for each  of  W,  X ,  Y and  Z. I'CS 1 58 



I n  the event that the va lue of Z is negat ive and  to the extent that the va lue of 
the i nvoice for that month is also negative, the Sel ler sha l l  ded uct the balance 
of such  i nvoice fro m the next fo l lowing invoice and  the p rocess sha l l  b e  
repeated u n t i l  KPLC has  recovered fu l ly the va lue o f  Z .  

(vi i )  W he re Low Ava i l ab i l ity contin u es after s u c h  s i x  (6 )  m o nths period, then for 
each consecutive month,  the Ca pac ity Payments w i l l  be adjusted as  described 
i n  P a ragra phs  6 ( i )  o r  6 ( i i )  a bove (as the  case maybe) ,  save that  C wi l l  be  the  
actua l  Ava i l ab i l ity in  such consecutive month .  

For  avoi d a n ce of  doubt Low Ava i lab i l ity pena lt ies sha l l  not a p p ly d u ring Force Majeu re 

7.  Capacity Payments d u ring a Period of Force Majeure 

For  any  month  in wh ich the ab i l ity of KPLC to ta ke power is affected or  part of t h e  

Capac ity o f  the p l ant i s  u n ava i l ab le  as  a resu l t  o f  Force M ajeu re, t h e  Se l ler  shal l  b e  

e n tit led t o  Capacity Payments, wh ich  sha l l  be determined as  fo l lows: 

( i )  Force Majeu re affecti ng the Sel ler 

Th e Sel ler sha l l  receive Ca pacity Payments for the pa rt of the P lant that 

rem a i n s  Ava i l ab le  ca lcu lated as  per  Pa ragra phs 1 to 5 a bove. A Contracted 

Ca pac ity Test sha l l  be ca rried out at the ear l iest op portun ity to d eterm ine t h e  

Ca pa city o f  the part o f  t h e  P la nt that is sti l l  Ava i l ab le ,  wh ich Ca pacity shal l  b e  

used t o  ca lcu late t h e  Ta rget Ava i l ab i l ity and  Capacity Payments for the per iod 

d u ring  w h ich the Force M ajeure persists . 

( i i )  Force Majeure affecti ng the KPLC 

The Se l le r  sha l l  receive Ca pacity Payments [for the Capacity that KPLC i s  

ca pab le of ut i l i z ing for any  give n period of Force Majeure affecting KPLC 

ca lcu lated as per Paragra phs  1 to 5. KPLC sha l l  decla re the Capacity it i s  

ca p a b le of  ut i l i z ing immed iately after the occu rrence of a Force Majeu re 

event  and this sha l l  be used as  the Contracted Ca pacity in  com p utat ion of t h e  

Ca pacity Payments and  Ta rget Ava i l ab i l ity. 

For the p u rpose of th is Pa ragra p h  7, The Ta rget Ava i l ab i l ity of the P lant sh a l l  

be based o n  the Contracted Ca pacity a p p l icable i n  Pa ragrap h  7 ( i )  a n d  7 ( i i ) of  

th is  Part D of  Sched u le 6 .  
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8. Change of Contracted Capacity 

I n  the event that the Contracted Capacity is a ltered u nder  the p rovis ions of th is 

P PA d u ring any month, ca lcu lation of Capacity Payments sha l l  be adjusted pro

rata to reflect the d iffer ing p roportions of the month for which diffe ring  

Contracted Capacities were agreed .  

Part E :  Excess Start Cha rges 

KPLC s h a l l  be entit led to, without i ncurr ing any  add itiona l  costs, u p  to a total of twenty-six 

(26) U n it starts per Operating Year com pris ing:  five(S )  very hot sta rts; th i rteen (13 )  hot 

sta rts; five (5 )  warm starts and th ree (3) cold sta rts, for reasons inc lud ing load despatch, 

KPLC System ma intena nce, emergen cy or grid d istu rbance ("KPLC Requested Sta rts" ) .  

KPLC Requested Sta rts sha l l  not i nc l ude  sta rts due to  fa i l u re by  the Se l l e r  ( i nc lud ing, for 

these p u rposes, the tr ipping of any U n it which h as not been ca used by a fa i l u re of the KPLC 

System o r  otherwise by KPLC p u rsuant  to th is Agreement) o r  for the purposes of schedu led 

and u n sched u led  ma intenance .  

Any  sta rt req uested by  KPLC in  excess of  the  a l lowa ble n u m be r  of  each  type of sta rt per  ( i )  

Operating Year  or ( i i )  pro rated by type of  sta rt fo r any  period of  1 2  months  or part thereof 

for the period of I nte r im Ca pacity Payments sha l l  be an "Excess Sta rt" . 

KPLC s h a l l  pay to the Sel ler a cha rge for each Excess Sta rt (to com pensate the Se l ler for 

i ncreased use of Coal, l ubricants, wear and  tear and  fou l i ng) .  

Excess Start Charges per Unit 

[ I I Cok:l start Warm start Hot start I Extreme hot I start 

Hours spsed since Unit shutdown (h) I h>48 8<h<48 l <h<B I h<l I 
se Excess Start Charge per Unit (n USD per Unt per Excess Startl 391,422.11 91,009.78 45,041.22 42,634.19 I 

Total Number of Free Start Ups for Plant 3.00 5.00 13.00 

The Base Excess Sta rt Charge for each type of start sha l l  be esca lated based on the [CP I ] . 

The payment for Excess Sta rts in any  month, sha l l  be ca lcu lated as fo l lows: 

� , 

CPIP _3 
ESPp = L E� Pb,l.2,3.4 X C PI X N ESp.1,2.3 . .; 

1 
b 

where: 

5.00 
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ESPp= 

ESPb,l,2,3,4= 

N ESp,l,2,3.4= 

Excess Sta rts payment (expressed in USD$)  for month p;  

Base Excess Sta rt payment = USD$ for each type of sta rt; 

the Consumer P rice I ndex for the month 3 months pr ior  to the 

begi n n ing  of month p;  

is the Consumer  P rice I ndex for J a n u a ry 20 14, be ing 233.916; 

the n u m ber of Excess Sta rts occu rr ing in month p .  

T h e  Excess Sta rts payment s h a l l  be ca lcu lated on month ly  basis,  sta rting from the month 
when the tota l sta rts with in  the O perating Yea r  exceeds each type of free KPLC Req uested 
Starts .  

Pass Through of Excess Start Charges 

The Excess Start Charges d u ring each month ca lcu lated in accordance with Pa rt D of th is 

Schedu l e  6 sha l l  be a pass th rough cost to consumers .  Th is  is for the KP LC's i nterna l  

p u rposes on ly, and sha l l  not affect the calcu lation of Excess Sta rt Ch a rges. 
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Part F: I nvoicing 

( i )  Capacity and Energy Charges 

Content: The invoice sha l l ,  s ubject to th is  Part E ,  be as deta i led hereunder :  

[ Draft I nvo ice to be typed on the letterhead of the Se l ler  

The Kenya Power and  Lighting Com pany L imited 
Stima P laza,  PO Box 30099 - 00100 
Na i rob i, Kenya 

For the attention of: 

VAT N u m be r  [ ]  
P I N  N u m be r  [ ] 

I nvoice for [ insert month i n  respect of which payment is du e] 

I nvoice N u m ber [ ] ,  I nvoice Date [ 

I nvoice period [ insert period in respect of wh ich payment is due]  

Energy Charges : 

Ca pacity Cha rges: 

Fuel Charges: 

Month ly Ta rget Ava i l ab i l ity: 
Actua l  Monthly Ava i l ab i l ity: 

VAT at [x%] 

U S$ [ 

US$ [ 

US$ [ 

US$ [ 

] kWh 
] kWh 

Other Charges: [to inc lude Liq u idated damages for low coa l stocks] 

Total  Amount Payab le :  US$ [ 

( [amount in words] US$ 
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Attached to th is  invoice a re Append ices 1 to 6 showing the deta i l s  of the ca lcu lations a n d  
oth er  necessa ry data/support documentation relat ing to each of the a bove cha rges. 

Payment  of  t h is a mount  is d ue on [ i n se rt d ate by which payment shou ld be made ) a n d  
shou ld  be made  t o  the fo l lowing accou nt :  

Accou n t  N a me :  se l l e r  
Bank  N a m e :  
B a n k  Add ress:  
Accou nt N u m be r: 
Sort Code :  

Words a n d  exp ressions defi ned i n  t h e  Power P u rchase Agreement dated [ 
between KPLC and  se l ler  have the same mean ing  used in th is  I nvo ice .  

Fo r  se l ler  

[details of signing officer] 

) ,  2015 
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APPENDIX 1 

Energy Cha rges 

Deta i l s  of the ca lcu lation of Energy Cha rges shown as Item 3 of th is  I nvoice in accordance 

with the provis ions of Pa rt A of Sched u le 6 and  the formu lae described therein 

I nput d ata : 

CPib 

CP ip-3 

N EOp 

Ca lcu lat ions :  

M ECp 

Backu p Data:  

[State Consumer  Pr ice I ndex for J anua ry, 2014] 

[State Consumer  Price I n dex for the month 3 months pr ior to the  

month  p (as described in  Part A of  Schedu le 6 ) ]  

[State Net  E lectrical O utput for the  month.  P rovid e a d u ly s igned data 

ca ptu re sheet showing rea d ings from the Metering System and the 

aggregate de l ivery of the month]  

[Ca lcu late MECp, the aggregate a mount of E nergy Charges paya ble by 

KPLC in  respect to the Net E lectr ica l output us ing the formu lae stated 

in Part A of Sched u le 6] 

[whe re app l ica ble, attach copies of docum ents ve rify ing the i nput 

parameters stated a bove] 
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APPENDIX 2 

Fue l  Cha rges and  liqu idated Damages 

Deta i l s  of the  ca lcu lat ion of Fue l  Cha rges, and  Liqu idated Dam ages for Low Fuel Stock show n  

as  Ite ms  4 ,  and  8 respectively of t h i s  I nvoice in  accorda nce with t h e  p rovisions  o f  Part B of  

Schedu le  6 .  

I n put data :  

K and L 

Ca lcu lat io n s :  

FCp 

[ P rovide a s u m m a ry showing the q u a ntities of d iffe rent coa l  

p u rchases (expressed i n  MT), the lower ca lorific va lue  (expressed i n  

kJ/kg) and  the dens ity of coa l  de l ivered a s  a pp l icab le  to the month o f  

i nvoice] 

[ P rovide a table sh owing the Fue l  Stock at the P l ant at the start of 

each day d u ring the month and the ove rdue Fue l  and Energy 

Cha rges] 

[Ca lcu late FCp, the aggregate amount of Fue l  Cha rges for the mont h  

us ing the form u lae stated in  Pa ragra p h  1 ,  Pa rt B o f  Schedu le 6] 

[Ca lcu late the da i ly l i qu idated damages for Low Fuel Stock for duri n g  

t h e  mont h  i n  accorda nce with Paragrap h  2 ,  Part B o f  Schedu le  6] 

Back u p  Data : attach copies of a l l  s u p p l iers' invoices and  i ndependently pe rformed test 

certificates regard ing  each batch of Fue l  de l ivered d u r ing the month . 
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APPENDIX 3 

Capacity Payments 

Deta i l s  of the ca lcu lation of the Ca pacity Cha rge Rate shown as Item 5 of th is I nvoice i n  

accorda n ce with t h e  p rovisions o f  Part C of Sched u le  6 inc lud ing t h e  re leva nt  va l ue  of t h e  

Consumer  Price I ndex. 

I n put data : 

ACs - [State the average Ava i la b le Ca pacity for the month . P rovide a tab le 

s howing the actua l  Ava i l ab le  Ca pacity for each Sett lement Period 

d u ring the month and the ca lcu lated average] 

cc [State the Contracted Capacity of the P la nt] 

Ca lcu lat ions:  

CCR [Ca lcu late the Capacity Cha rge Rate for the month]  

CPp [Ca lcu late CPp, the Capacity Payment for the month in  accord a nce with 

Part C of Sched u l e  6 .  

MTAp - [Ca lcu late the Month ly Target Ava i l ab i l ity MTAp, us ing the formu lae 

A MAp 

Backu p Data : 

stated in Pa ragra ph 3 of Part C of Sched u le 6] 

- [Ca lcu late the Actua l  Month ly Ava i l ab i l ity AMAp, using the 

formu lae stated in  Pa ragra ph 3 of Part C of Schedu le  6] 

Force Majeure [Where appl i ca ble, attach copies of docu ments verifyi ng any Fo rce Maje u re 

c la ims or other factors affecting the a bove ca lcu lat ions] 

Low Ava i l abi l ity [ P rovide deta i l s  as sha l l  be necessa ry] 
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APPENDIX 4 

VAT Ca lculations 

Provide fu l l  ca l cu lat ions of VAT to be paid by KPLC. 

APPEN DIX 5 

Miscel laneous Charges 

P rovide d eta i l s  of the ca lcu lat ion of any  such charges. 
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Part G :  Consumer Prices I ndex 

1 .  If i n  the op in ion of  either Pa rty the  CP I  ca nnot be properly ca lcu lated as a result of 

any  of the fo l lowing c ircumsta n ces ( an  "Event" ) :  

( a )  The n on-ava i lab i l ity or  d iscont inua nce of  one or  more of  the figu res, va lues or 

pr ices req u i red to ca lcu late the CP I  (whether permanent or tempora ry) ;  

(b )  An error is conta i ned i n  one or more of the pub l ished figu res, va lues or prices 

req u i red calculat ing the CP I ;  

( c )  The bas i s  u pon which the CP I  is ca lcu lated has  been changed and  there by 

superseded so as materia l ly to affect the va l id ity of CP I  comparison over t ime 

ot her than any change a ris ing fro m cha nges i n  the respective consu mption 

patterns u pon which the CP I  was based; 

then the Parties sha l l  meet and seek in  good fa ith to agree upon the mea ns 

whereby the CP I  may be adjusted or to agree upon a rep lacement index and if the 

parties can not agree upon such adjustment or re p lace ment index with i n  a period 

of th i rty (30) days either Pa rty may refer the matter to an Expert i n  accordance 

with Clause 18.2,which Expert sha l l  determine such rep lacement index as most 

closely reflects the CPI  p rior to the Event and a lso the date fro m which such 

rep lacement i ndex sha l l  be app l ica b le .  

2 .  If an  i ndex oth er  tha n the CP I  sha l l  be used,  then the p rovis ions of th is  Part E of th is  

Sch edu le 6 sha l l  app ly to such in dex m utatis mutand is .  
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SCH EDULE 7: CONSTRUCTIO N  P R O G RA M M E  
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SCHEDULE 8: PARTIES '  ADDRESSES AND NOTICE DETAI LS 

Sel ler 

Posta l Add ress 
Amu Power Com pa ny Limited 
P .O .  Box 61872-00200 
4th F loor Gemin ia  I nsu rance P laza,  K i l imanjaro Aven ue, U pperh i l l  
Na i ro b i  
Kenya. 
Fax N u mber:  254202725256 
Telephone N u m ber:  254202725334/5 

N otices to be sent to: 
The Ch ief Executive Officer 

KPLC 

Posta l Add ress: 
The Kenya Powe r and Lighting Com pany L imited 
Stima P laza 
P .O .  Box 30099-00 100 
Na i rob i  
Kenya. 
Fax N u m ber: Na irobi, 254 20 3750240 
Tele phone N u m ber :  Na irobi, 254 20 32013201 

Notices to be sent to: 
The Company Secretary 
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SCHE DULE 9: INSU RANCE 

Part A: Construction Period 

(The period from the Effective Date u nti l  the Fu l l  Com mercia l  O peration Date) 

1 .  M a rine and Air Cargo : 

Cover:  

Sum insured:  

I nsu red : 

A l l  materia ls, e q u i pment, mach inery, spa res and  other items 

for i n corporation i n  the P lant  aga i n st a l l  r isks of physical  loss o r  

da mage wh i le  i n  tran s it by sea o r  a i r  from cou ntry of orig i n  

a nywhere i n  t h e  wor ld t o  t h e  Site, or vice versa from the t ime 

of the i n su red items  leaving wa rehouse or factory fo r 

sh ipment  to the Site.  Cover to institute Ca rgo Cla u ses (Ai rL 

i n st itute Wa r C lauses (Air ) ,  (Sending By PostL i n stitute Stri kes 

C lause (Ca rgo, A ir  Cargo) o r  equ ivalent.  

An amou nt eq ua l  to cost and fre ight of a ny sh ipment.  

The Se l ler  and  its releva nt  contractors. 

2 .  Loss of Revenue P rofits (fol lowing Marine incident)-"Marine Delay i n  F u l l  

Co m mercial  Operation Date " :  

Cover: 

S u m  i nsured :  

Agai nst loss of  revenue  fo l lowing de l ay  in  sta rt of  com merc ia l  

operations as a d i rect res u lt  o r  physical loss or  damage to the  

mate ria ls ,  equ i pment, mach ine ry a n d  other ite ms  i n  transit by 

sea or a i r  to the S ite, to the extent covered u nder  the Mar i n e  

Ca rgo i nsu ra n ce .  

An a mount equa l  to the est imated conti n u ing expenses, 

i nc lud ing debt se rvice, d u ring  the i ndemn ity per iod.  

I ndemnity Period : 12 months or the period req u i red to repa i r  o r  replace materia l s ,  

equ ipment or  mach inery, wh ichever i s  less .  

I nsured : The Se l ler .  
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3 .  Contractors' A l l  Risks : 

Cover: 

Sum insured: 

Period of Cover :  

I nsured :  

The contract works executed and i n  the cou rse of  execution ,  

materia ls and  tem porary works, whi le  on the S ite, agai nst a l l  

r isks o f  physica l loss or damage other t h a n  w a r  and  kind red 

risks, n u clea r risks, u nexp la i ned shortage, cost of rep lacing or 

repa i ring items which a re defective in workmansh ip, materia l  

or design; pena lties; consequentia l  Losses; cash; vehic les ;  

vessels; a i rcraft and  other sta ndard exc l us ions contained i n  

s u c h  pol ic ies .  Cover sha l l  p rovide t h e  equ iva lent terms, 

con d it ions and per i ls/ca uses of loss p rovided u n der a n  

erection a l l  risks i n su rance pol icy. 

The Contract Pr ice. 

Actua l  construct ion, testing and com m ission ing .  

The Sel ler, i ts  contractors and its  lenders and a l l  s upp l iers on 

Site; KPLC sha l l  be added as a n  ad d itio na l  i nsured as  its 

i nterests may a ppear .  

4. Loss of Revenue " Delay in  Ful l  Commercia l  Operation Date" :  

Cover:  

Sum insured:  

Against loss of revenue fo l lowing delay in sta rt of com mercia l 

operations as a d i rect resu lt of physica l loss of or da mage to 

the works du ring construction or operationa l  test ing to the 

extent that such loss or damage is not covered u n der the  

Contractors' A l l  Risks pol icy. 

An amount eq ua l  to the est imated contin u i ng expenses, 

i nc lud ing debt service, d u ring the i ndemn ity period. 

I ndemnity Period: Not less than 12 months .  

I nsured : The Sel ler and  its lenders. 

Period of Cover: Construct ion,  test ing and com m issio n ing periods of the P l ant  

from mobi l ization of  the Se l ler 's  contractors u nti l  the  day 

fo l lowing the Fu l l  Com mercia l  Operation Date. 
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5 .  Pub l i c  Liabi l ity: 

Cover: 

Sum insu red :  

I nsured :  

Period of  Cover:  

6 .  M iscel la neous :  

Aga in st legal  l i ab i l ity to  th i rd pa rties for bod i ly injury o r  

da mage t o  property a ris ing out of t h e  con struction, test ing  

a n d  comm iss ion ing of  the P la nt. 

For any one cla im : US$ 5,000,000. 

The Se l le r  and  its contractors and  KPLC sha l l  be added as a n  

add ition a l  i n su red a s  its interest may a p pear .  

The a ctua l  construction, test ing and com m iss ion ing of the 

P lant from mobi l i zat ion of the Sel le r's  contractors u nti l  the day 

fol lowing F u l l  Com mercia l  O peration Date.  

Other i n su ra n ce as is customary, des i rab le or necessary to com p ly w ith loca l o r  

other req u irements, s uch a s  Workmen Com pensation I n su ra nce i n  re lat ion to a l l  

workmen e m ployed i n  the constru ction of the P lant  a n d  Motor I n s u rance on  a 

veh ic le .  
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Part B: Operating Period 

(The period from the Fu l l  Com mercia l  Operation Date u nti l  the end of the Term)  

1 .  A l l  Risks Insurance - Fixed -Assets: 

Cover:  

Sum insured : 

Insured: 

Al l  bu i ld ing contents, mach inery, stock, fixtu res, fittings and a l l  

other persona l  p roperty forming part of the P lant  aga inst "A l l  

R isks" of  physica l loss or  da mage, inc lud ing (but  not  l im ited to)  

th ose resu lting fro m fire, l ightn i ng, explosion, s ponta neo u s  

com bustion, storm, wind,  tem pest, flood, h u rrica ne, wate r 

da mage, riot, strikes, ma l ic ious damage, earthq u a ke, col lapse 

a nd/or loss of contents of ta n ks, s u bject to sta ndard pol icy 

exclus ions.  

F u l l  rep lacement va l ue  of the P l ant. 

The Sel ler and its lenders; KPLC sha l l  be added, as  a n  

additiona l  i nsured a s  its inte rests may a p pear .  

2 .  Consequential loss Fol lowing A l l  Risks: 

Cover: 

Sum insured :  

Loss of  revenue due  to  loss of capacity and/or loss of  output as  

a d i rect conseq uence of loss of  or da mage to  the P l ant  and  

ca used by  a per i l  i n sured under  pa ragra p h  1 above . 

An amount eq u a l  to the est imated continu ing  expenses, 

i nc lud ing debt se rvice, d u ring the i ndemn ity period . 

I ndemnity Period : Not less than  12 months .  

I nsured : The Se l ler  and  its lenders. 
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3 .  Machinery B reakd own : 

Cover :  

S u m  i nsured :  

I nsu red : 

A l l  mach inery, p l ant and  a nc i l l a ry equ ipment form ing  part of 

the P l ant aga i nst sudden and u n foreseen phys ical  loss o r  

da mage resu lt ing fro m mechan ica l and  e lectrica l brea kdown 

or derangeme nt, explosion or col la pse of p ress u re vesse ls ,  

electrica l short c ircu its, v ibration ,  m isa l ign me nt, excessive 

cu rrent or voltage, a bnorma l  stresses, centr ifuga l forces, 

fa i l u re of p rotective or  regu lat ing devices, overheating, entry 

of foreign bod ies, i m pact, co l l i s ion and other s im i l a r  ca uses. 

F u l l  rep lacement va l ue  of a l l  mach i nery, p la nt, boi lers, etc. 

The Se l ler  a n d  its lenders;  KPLC s h a l l  be named as a n  

addit iona l  i n su red as its interest may a ppear .  

4 .  Consequential loss fol lowing Machinery Breakdown : 

5 .  

Cover :  

Sum i nsu red : 

Loss of revenue  due  to loss of capacity a n d/or loss of output as 

a d i rect consequence of loss or  damage to the P lant ca used by 

a per i l  i nsured u n der  paragra p h  3 a bove. 

An amount eq u a l  to the est imated contin u ing expenses, 

inc lud ing debt service, d u ring the ind e m n ity per iod .  

I ndemnity Period: Not less than  12  months.  

I nsured :  The Se l l e r  and  its lenders. 

P ubl ic  Liabi l ity: 
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Cover :  

Sum insured: 

I nsured :  

6 .  Miscel laneous :  

Lega l  l i ab i l ity of  the  insured fo r damage to p roperty of th i rd 

pa rties or bodi ly i nj u ry to th ird parties aris ing out of the  

ownersh i p, operation and maintenance of  the  P l ant. 

US$ 5,000,000 for any occu rrence .  

The Se l ler  and  its lenders; KPLC sha l l  be named as  a n  

add it iona l  i nsured a s  its interest may a ppear .  

Other i n su rance as i s  customary, desirable or necessa ry to comply with loca l o r  

other  req u i reme nts, such as Workmen's Com pensation i n su ra n ce i n  re lat ion to  a l l  

workmen emp loyed in  the P l ant  o r  in con nection with its operation and  Motor 

I ns u rance on any vehic le .  

If KPLC is added as an  add it iona l  i nsu red on any of the insurances l isted in th i s  

Schedu le9, the Se l ler  acknowledges and  agrees that  (a )  KPLC may  e lect to  be 

i nc l uded as a loss payee on any i nsura n ce proceed payme nts relative to such  

i n su ra n ce coverage, and (b )  KPLC may e lect not be involved i n  any  cla i m  

negotiations, d iscussions or  sett lements. 
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SCHE DULE 10:  TAXES 
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SCHEDULE 11 :  FORM OF KPLC FUNDING FM EVENT NOTICE 

To: [address of the Seller] 

Re: Notice of a KPLC Funding F M  Event 

Dear S i r/Madam,  

We refer to the Power Pu rchase Agreement between The Kenya Power and  Lighti n g  
Com pa ny L imited (KPLC) and  [ • ] ,  dated [ • ]  (the "PPA" ) .  

I n  accordance with Cla use 14.3 (b )  of the P PA, w e  hereby notify you that a KPLC Fund i ng F M  
Event  h a s  occu rred, a n d  confirm that [insert currency and amount] i nvoiced b y  you in  the 
invoice dated [ ) (attached) is n ot the subject of  a D ispute under  C lause 10.5 and  the refo re 
constitutes for the pu rpose of the GOK Support Letter amount(s) that would have been 
paya ble under the P PA had such KPLC Fund ing FM Event not occu rred . 

Yours fa ithfu l ly, 

[Authorized s ignature for KPLC) 

The Kenya Power and  Light ing Com pany L imited 



Withholding Taxes 
On d ivi dends pa id  by the Co mpany on J Withhold i n g  tax - 0%, 5% or 10% 
Ord inary Share Capital VAT Exempt 

On i n terest payments and fees payab le  to 
Fore ign  Lenders on loans used by the 
Co mpany for i ndustria l  i nvestment, cap ital 
projects and expansi on projects 

�� 

1 5 %-Withho ld ing  tax 

On payment of pri n ci pal  on debt and  on I With holdi n g  tax-NIL 
redemption of any Red eemabl e Sh are VAT Exempt 
capital 

Section 7 ,  35 of Income Tax Act Cap 470 
( ITA) and Th ird Schedu le  Paragraph 3 (d )  

Dividends pa id  to  a resident company 
owning  more th an 1 2 .5% of share cap ital 
are exempt for tax purposes 
Dividend paid to resident i nd ividua ls  and  
compan ies owning less that 1 2 . 5% attract 
5% withho ld ing tax 
Dividends paid to non-resi dents attract 1 0 %  
with hold il'!_g_ tax 
Secti on 10 and 35 of ITA for Non-resi dents. 
Th i rd Sched u l e  - Rate of withhold ing  tax 
Govern ment bearer bo nds of at least 2 
years and  other i nterest pa id  to non
resident compan ies other than  interest paid 
by petro leum compan ies or d iscount or  
orig ina l  i ssue d iscou nt attract 1 5% i nterest 
of the gross sum payable .  
Fi rst Sch ed u le  of ITA & Gazette Notices -
Exempt i nsti tutions - Interest is exempt 
fro m withho ld ing  tax 

Part II of the Fi rst Schedu le  of VAT Act 
2 0 1 3  and  VAT Pu bl i c  Notice 19 
Servi ces of  a fi nancia l  i nstitution are 
exempt from VAT 

Repayment of pri nci pal o n  debt and  retu rn 
of i ni tia l  capita l  on preference shares does 
not trigger a tax l iab i l ity .  
Any  premium pa id  h igher than  5% on 
redemption of preference shares shal l  be 
deemed to be a d iv idend and  wi l l  trigger a 
with ho ld ing tax l iab i l ity u n der  Section 7 



On payments recei ved under the Power 
Purchase Ag reement fro m KPLC 

� 

On payments to non-resident constru ct ion 
Contracto rs and the i r  sub-contracto rs for 
the provi sion of desi gn ,  su pply of p lant and  
mach i n ery and con structi on services, wh ere 
such services are on ly  i n cidental  to the 
su p ply  of goods 

tffi 
On taxable i n come attri butab le  to 
payments received u nder the Power 
Purchase Ag ree ment fro m the KPLC 

On i n terest i ncome contri buting  to taxab le  
profits, earned fro m deposits he ld  i n  

With hold i n g  tax - NIL 
\/AT- 1 ,;o;,., 

With hold i n g  tax 
- - -· · · - - -

services 
No VAT 

..J - - : - -

- 20% 
- - -· .. -- -

on contractual 
- - - -.L- . .  � =  - -

Su pply of p lant and mach i n ery u n der 
specifi c  i nvo ices - wi l l  not tri gger 
with hold i ng tax and VAT. However, goods 
wi l l  be su bject to Import Duty ( ID)  and 
Import Declarati on Form (IDF), where not 
exempted by law, based on cl assification 
and Rai lway Development Levy (RDL) 

Income Taxes 

Kenyan company - 30% 

Same as above 

and 35 of the ITA. Th is  may a lso trigger a 
compensati ng tax l i ab i l ity should the 
company not have suffi cient cred it on the 
d ividend tax accou nt. 

Part II of the Fi rst Sched u l e  of VAT Act 2013 
and VAT Pub l ic  Notice 19 

Not  subject to withho ld ing  tax.  Su pply of 
el ectri city does not fal l  with in  brackets of 
with holdi ng tax i n  Kenya. In addit ion,  
supply of el ectri ca l en ergy is defi ned to be 
goods fo r VAT pu rposes and goods do not 
attract withho ld ing  tax. 

VAT of 16% to be charg ed by Gulf  Energy 
con sorti u m  to KPLC i n  con n ection with 
capacity charge  and en ergy charge - Secti on 
2 and 5 of the VAT Act 
Secti on 10 and 35 of the ITA and Th i rd 
r" ... 1.- ... ..J ,  . I  ... ... L T-r ll. 

Reduced rates where there is a double tax 
treaty in place.  ( E . g .  1 2 . 5% and 1 7 . 5 %  for 
payments to U K  and Ind ia  residents 
respectively ) .  
Parag raph 2 9  o f  t h e  Fi rst Sched u le  i n  the 
VAT Act 2013 u pon recommen dation by 
r:::. hi n ot Cort"'ot�.-,, fl""\ t" f= n o t"'n \ t  ::. n rl  

Petro leu m 

Section 3 ( 2 )  (a ) ,  1 5  and 16  of ITA & Thi rd 
Schedu l e  of ITA 

Secti on 3 (2 ) (b )  of ITA & Thi rd Sch ed u le  of 
ITA 



Q 
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I Fo rei g n  Currency acco u nts outs ide of Kenya I · --

I I 
Import Duties 

On the val ue of goods i mported by the IDF - 2 . 2 5 %  su bject to m in imum fees of East Afri can Customs Management Act 
Company and  its Contracto rs pr ior to the KShs 5 ,000/= Paragraph 38A of Regu lat ions to Custo ms 
Fi nal Commerci al Operation Date u nder the RDL - 1 . 5 %  a n d  Excise Act, Cap 472 
Power Purchase Agreement l i mited to : 

depen d i n g  on tariff classificati on . East EAC Common Extern al Tariff 
Africa su bscribes to the Harmon ised 
Commodity Descri ption  and Cod ing  P:::or:::on r;:mh ? Q  n f  t h <>  l=i rc:t C:rh<>rl l l l <>  i n  th <> 
System (HS)  of classifi cation .  VAT Act 2013  u po n  recommendation by 

Cab inet Secretary for Energy and 
VAT- NIL. Petroleu m 

Stamp Duty 
(a) On the regi strat ion of Immovable property 4% with i n  Th e Stamps Act 
i mmovable property or  M u n icipa l i ty 2% outside a mun ici pal ity. Stamp Duty Act Sch ed u le  Pa rag raph 1 2A.  
veh i cl es Non o n  motor vehicl es. Only nominal  Th is  rate i s  app l icable to a l l  immovable 

statutory reg istrat ion fees payab le  to Motor  pro perty except any debt secu red by 
Veh icle Reg i stra r. mortgage or charge  o n i mmovable 

property) 

(b) On the reg istrat ion of 0 . 1 %  of val ue  of loans on the reg istration Stamp Duty Act Sched u l e  Pa rag raph 8 
secu rity docu mentation of security documentation 

( c) On i ncreases i n  1 %  o f  va lue  o n  i ncrease i n  auth orised Stamp Duty Act Sched u l e  Pa rag raph 24 
authori sed share capita l  share cap ital i .e Kshs. 20  for every Kshs.  and  paragraph 30 

2,000 . 
Tax Depreciation 

All owance of tax depreciati on on the Investment dedu ction - 1 00%-for power Section 15 (2) ( b )  and  Para 24, Para 7 
deemed written down va l ue of P lant & gen erati ng plant and eq u i p ment i ncl ud ing and  3 1 B  of  the Secon d  Sched u l e  of  the 
Mach i nery, assu ming  depreci ation bu i ld ing  housi ng the power generati n g  ITA 
al lowances at n o  l ess than n ormal (or  p lant ( 1 50 %  i f  o utsi de the citi es of 
ord inary) tax depreci ati on rates and  Na i robi ,  Mombasa and  Kisu m u ) .  
i ndefin i te carry forward of tax losses ()th o ... nl=-nt ::.nrf on1 1 i n mont 
created by such tax depreciation Cl ass 1 -3 7 . 5 %-heavy earth movi ng 

--



equ i pment 
Cl ass 2 - 30% - computers & computer 
peri phera ls  
Cl ass 3 - 25% - Se lf  propel l i ng veh i cl es 
i nclud ing  ai rcrafts ( KShs 2 mi l l ion  
restri cti on for private veh i cles) 
Cl ass 4- 1 2 . 5 %-other p lant and 
equ i pment 
Co mputer software - 20% stra ight  l i ne  

Al lowance of tax depreci ation  on the  cost of  1 n 0/n rPn l l ri nn n:=� l ;:m rP Secti on 1 5(2 )  (b )  and Pa ra 1 ( 1 ) (cc) of 
Industri al Bu i l d i ngs, assu ming depreciation Second Sch ed u le  of ITA 
a l l owances at no l ess than n ormal (or  

� � 
ord inary) tax depreciati on rates and  
i ndefi n i te carry forward of tax l osses 
created by such tax depreci ati on 
Al lowance of tax depreciation  on start-up No a l lowances for ' intang i ble  capita l '  start Section 1 5  (2 )  (b )  of ITA a n d  Seco n d  
costs, assu m i n g  depreciati on al lowances at uo costs. Tana ibl e  caoital start uo costs Sched u l e  of ITA 
no l ess than normal (or ord inary) tax may qua l i fy for tax deductions as per the Section 1 5  (2)  (e) of ITA 
depreci ation rates and i ndefin i te carry ITA 
forward of tax losses created by such tax Revenue start up costs should be expen sed 
depreciati on i n  the fi rst year of i ncome 
Al lowance of carry forward of tax losses fo r Al lowabl e deducti on fo r cu rrent year and Secti on 1 5  (4) of the ITA 
four  succeed i n g  years of i n come four  succeed i n g  years of i n come. 

� 
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Value Added Tax 
(a) VAT on goods and services I="Vo ........, n .. Paragraph 29 of the Fi rst Sched u l e  i n  th e 
p u rchased i n  Kenya d u ri ng constructio n  VAT Act 2013  u po n  recommendation by 

Cab inet Secretary for En ergy and 
Petroleu m  

(b) VAT o n  PPA payments (00043 569- 13)  16% 

(c)  VAT on land l ease renta ls  Exempt 
Lubricants 

Import Decl aration Fees 2 . 25% of the Cost, Insurance & Freight Customs & Excise Act 
(CIF) Va lue  subject to m in imum fees of East African Customs Management Act 
KShs 5,000/= 

Import Duty 0% - 25% 
1 . 5 % on th e Cost, Insu rance & Frei ght (CIF) 

Rai lway Development Levy \/::ol 1 1 <> nf ::o i l  i m nnrtc: fnr " ""' in  I<Pn\/::o Custo ms and Excise Act Secti on 1 1 7A 
Excise Duty N i l  Customs and Excise Act 
Val u e  Added Tax 1 6% VAT Act 2013 .  

Tax deduction for financing costs (i.e. interest on loan) 
I nterest o n  Loan  Interest o n  loans i s  tax deducti bl e as long  Section 16  (2)  ( j )  of  ITA . 

as it is i n cu rred on a debt obl igation that 
has been i ncu rred i n  the production of its 
i n co me 
If th i n l y  capita l i sed (that i s  it is un der the 
control of a non-resident person and the 
loan fi nance exceeds three ti mes the 
'equ ity' ) ,  then tax ded ucti b le i nterest 
expense w i l l  be l i m ited i n  proportion to the 
excess loan fi nance.  
Duri n g  the co nstruction phase- If the l oan is 
used for capital expenditure,  the i nterest 
payabl e wi l l  be deemed to be cap ita l  i n  
nature a n d  therefore not tax deducti bl e, but 
cap ita l i sed i n to the cost of the asset and 
capital a l lowances cl a i med accord ing ly .  
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Thi n  cap ita l i sati on 
- Interest restri cti ons 
- Deferral of rea l i sed exchange losses on 

shareholder loans 
u ntil the company co mes out the of the 
th i n  cap ita l i sation 
positi on  

Withho ld ing  taxes 

I During the normal o perati ons stage, the I i nterest wi l l  qua l ify as tax deducti ble.  
Fina ncing structure and additional taxes 

Fo r a forei gn contro l led company, a ratio of 
1 : 3  (equ ity to debt) must be mai nta ined at 
all ti mes to avo id  a th in  capita l i sati on 

foreign shareh older investment 
perspective. (See below for deta i ls  on th in  
ca pita l i sation issues) 

Dividend payments wi l l  suffer 1 0% 
with hold i ng tax wh i le  interest expense wi l l  
suffer 1 5% withho ld ing tax.  Additiona l ly  
d ivi dends do not qua l ify as tax deducti b le  
expenses. Interest w i l l  qua l i fy as tax 
ded ucti b le  subject to th i n  capita l isation 
ru l es. 
Interest-free loans wi l l  attract deemed 
i n terest at rates pegged on treasury b i l l  
rates and su bject to with ho ld ing tax at the 
rate of 1 5%.  Deemed interest i s  not 
ded u cti b le  for corpo rate tax pu rposes. 

Fore ign exch ange loss ansrng fro m a loan 
advanced to the thi n ly  capita l i sed company 
by the contro l l i ng  non -resi dent person (s) 
wou ld  be deferred u ntil the company ceases 
to be th in ly  cap ita l i sed . 

Th i n  capita l i sation -Section 4A ( 1 )  
Provision i i  and Section 1 6  (2)  (j ) of ITA. 
Dividends - Section 7, 34 & 35  of ITA and 

Eq u ity i nvestor returns and Additional Taxes 
Co mpensati n g  tax U nder Kenyan tax l aws there are safe I Secti on 7A of the ITA 

guard measu res to ensu re d ividends are 
not d istri buted from non-taxed ga ins  (e . g .  
capital gai ns) 

• Compensati ng tax wi l l  apply on 
d ivi dends d istri buted from non -taxed 



i ncome. 
• The tax payable is  cu rrent ly at 30/70 of 

the non-taxed i ncome. Th is  is d i rectly 
dependent on the corporate tax rate. 

• For dividends pai d out from d ivi dends 
received, there w i l l  be no compensati ng 
tax issues. 

Dividend withho ld ing tax covered above. 

With ho ld ing taxes 
VAT Refund 

Sched u l e  6 assumes that VAT wi l l  not be Paragraph 29 of the Fi rst Sched u l e  in th e 
pai d i n  con nection with the pu rchase of VAT Act 2 0 1 3  provides for VAT exemption 
goods d u ri n g  construction or that i t  wi l l  be d u ri n a  constructi on ohase u oon 
recovered in  accordance with app l icab le recommendati on by Cab inet Secretary for 
legislation . E nergy and Petro leum 

There wou l d  be n o  VAT refu nd th erefore 
th is  does not need to be i ncl uded i n  the 
fi nancia l  model once recommendation is  
obtai ned as req u i red . 

§ 
Import Duty & VAT Ge nerati ng Sets 

Import Duty VAT Rate 
Steam or other vapou r  generati ng boil ers : 0% Exempt 
Watertube boi l ers with a steam productio n  
exceed i n g  45 t per 
H o u r  
- Watertu be boi l ers with a steam production 

� 
not exceed i ng 45 t per hou r  0% Exempt 
- Other  vapour generati ng bo i l ers, i n cl ud ing  
hybri d boi l ers 
- Super-heated water boi l ers 0% Exempt 



Producer  gas or water gas gen erators, with 0% Exempt 
or witho ut th ei r purifiers; acetylene gas 
generators and si mi lar  water process gas 
generators, with or  without thei r pu rifiers 

Steam turb ines and other vapo u r  tu rbi nes 0% Exempt 
- Of an output exceedi ng 40 MW 

�'\ 
� 

- Of an  output n ot exceed i ng 40 MW 
El ectri c generati ng sets and rotary 
con vertor of an output not exceed i n g  75 
KVA; of  an output exceed ing  75 KVA but  not 0% Exempt 
exceed i n g  375 KVA, and of output 
exceed i n g  375 KVA; generati ng sets with 
spark- ign iti ons, i nternal co mbustion p iston 

� 
engi nes; oth er generati ng sets, w ind  
powered, other and  electri c rotary 
converters 
Electric motors and  generators (excl ud ing  
generati ng sets) 0% Exempt 
Parts suitab le  for use so l ely or pri n ci pa l ly  
with the  above mach ines 0% 16% (Exempt can be appl ied) 
El ectrical transformers, stati c converters 
(e . g .  rectifiers) and ind uctors; l i qu id  0% Exempt 
d iel ectric transformers 
Other  tra nsformers : 

. Havi n g  a power hand l i ng  capacity 10% Exempt 
not exceed i n g  1 KVA 

• Havi n g  a power hand l i ng  capacity 10% Exempt 
exceedi n g  1 KVA but not exceed i n g  
1 6  KVA 

. Havi n g  a power hand l i ng  capacity 0% Exempt 
not exceed i ng 16  KVA 

. Stat ic co nverters, other  i nd u ctors, 0% Exempt but parts wi l l  be 16% (Exemption 
parts can be app l ied )  

Other p lant & eq u ipment not l i sted above Gen era l l y  0% un less stated in the Act VAT can be exempted "'{here appl icab le 





Capital Gains Tax 
On the whole of a gain which 5% of the net gain. The Income Tax Act 

accrues to a company or an (CAP.470) 
individual on or after 1st January, N/A to Seller Schedule I l l  

2015 o n  the transfer o f  property 

situated in Kenya, whether or 

not the property was acquired 

before 1st January, 

2015. 

$ 
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